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Abstract
In a democratic country like the Philippines, regulatory independence is a crucial concern.   The independent regulatory agency must be free from any interference that serves vested interest particularly coming from politicians, donors, and stakeholders in order to acquire regulatory legitimacy or public acceptance and, more importantly, to promote and protect the interest of the publics.  This paper tries to measure the level of regulatory independence in the Philippines’ electric power industry as exercised by the Energy Regulatory Commission (ERC) with the aim of establishing how far it has gone and still has to go.  The ERC’s current practices in exercising its regulatory independence vis-à-vis the practices in other jurisdictions were put side by side in this paper through literature review.    Having undertaken such work proves that the circumstances in the Philippines, though a developing country, are not unique and, in fact, very similar to the occurrences in some developed countries, except for the level or degree of regulatory independence.  The exercise of regulatory independence, however, will always have challenges given the political and administrative systems and cultures that inherently exist.  These challenges, nonetheless, though impedes the exercise of regulatory independence in one way or another can also be used to the advantage of the regulatory agency.  
Relevance to Development Studies

Regulation is an important aspect of development, particularly economic development.  Though a form of government or state intervention, regulation is a crucial factor of the economy especially among developing countries where liberalization cannot be implemented abruptly.  This claim can be attributed to the fact that developing economies are not financially and technically capable of shifting to a liberalized regime as soon as it opts to, unlike the developed countries.  Thus, the urgency for regulation would still persist in order to promote and protect consumers’ interest which the state is supposed to do.  Though regulation is crucial, it is equally important to create a level playing field for all stakeholders to encourage competition and, more importantly, foreign investments in the country.  
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Chapter 1 
Introduction 

1.1 Background

“In the long run, independent regulation may well be a desirable objective for both developed and developing economies alike, but in the meantime, regulators and donors need to work with, and not against, the political and administrative systems and cultures actually in place”.  (Minogue, 2006)
The Philippines was one of the first developing countries that embarked on trade liberalization and privatization in the 1980s.  Such development was undertaken in view of the structural adjustment loan packages that it (the Philippines) has accepted to avert economic breakdown (Cariño, 2005).  Since then, laws have been legislated that encourages and allows greater foreign participation and, at the same time, promotes competition and market efficiency.  Correspondingly, some changes in the organizational and functional structures of the government, its agencies and instrumentalities, were put in place with the aim of promoting effectiveness and efficiency in the delivery of public services.  One of the moves undertaken was the creation of independent regulatory agencies (IRAs).  Basically, the IRAs are set up to regulate competition and protect the interests of the consuming public (Thatcher, 2002; Majone, 1997).
In the Philippines’ electric power sector, particularly, the (then) Energy Regulatory Board (ERB) was established in 1987 in order to achieve a more coherent and effective policy formulation, coordination, implementation and monitoring within the said sector (Executive Order No. 172).  Though created to be independent, the then ERB was placed under the administrative supervision of the Office of the President (Sec. 15, E.O. 172).  

When the Electric Power Industry Reform Act (EPIRA) was promulgated in 2001, the ERB was abolished and replaced by the current Energy Regulatory Commission (ERC).  Similar to its predecessor office, the ERC is also an independent quasi-judicial and quasi-legislative regulatory body tasked to oversee the activities in the electric power industry (EPI).  The EPIRA, however, explicitly provided that the Chairman and four members of the ERC are to be appointed by the President of the Philippines (Sec. 38). 

Just like any other independent regulatory agency, the then ERB and now the ERC have been facing challenges that questions their independence, integrity, competence, and loyalty, among others.  This paper will focus primarily on the issue of regulatory independence as exercised by the ERC in regulating the Philippines’ EPI.  Regulatory independence is a crucial aspect of regulation because the absence of such would make regulation tantamount to a mere “circus” activity where regulation would be just like a show and regulators and the regulated companies are the performers or actors and actresses.  The magic of regulation would, therefore, seem like a trick rather than an antidote and a mechanism to achieve economic development.  

As Minogue, in the above excerpt, puts it, regulatory independence can be likened to a wish or a dream that is still far-fetched.  Nonetheless, the possibility of influence of forces outside the regulatory system cannot be discounted.  This notion is what Cariño (2005) has referred to as “Embedded Regulatory Autonomy”.  Moreover, Mcmahon (2002) argued that there are “meant behaviors, active and passive, by responsible authorities that tend to protect the same illegal, unethical, immoral or anti-public interest practices that those authorities are charged of policing” which he termed as “Regulatory Capture”.  The said two concepts may go hand in hand, as the latter, i.e. Regulatory Capture, is an act or manifestation per se of the former, i.e. Embedded Regulatory Autonomy.  It is in these two related concepts that this paper will basically be guided by, and will test the validity of such concepts on the basis of empirical evidences, particularly from the Philippines’ practice of regulating the electricity sector. 

This research takes as a case study the Philippines’ Energy Regulatory Commission (ERC), to which the author is affiliated with, and attempts to measure the level of regulatory independence it has been exercising in the conduct of regulating the EPI.  Authors, consumer groups, and civil society organizations have criticized and questioned the ERC’s practice of regulatory independence.  These groups claimed that the ERC’s regulatory independence is just “in paper” or merely rhetoric, but in truth and reality, regulatory independence does not (yet) exist.

This claim is evidenced by the Assessment Report on the Electricity Governance in the Philippines dated March 2006, that also included, among others, an assessment of the ERC per se, which was undertaken by the Philippines Electricity Governance Initiative (EGI) team.  The said report discusses in detail the strengths and weaknesses of electricity governance in the Philippines, and similarly questioned and criticized the regulatory independence of the ERC.

This research takes off from the said 2006 Assessment Report on the Electricity Governance in the Philippines and tries to link relevant concepts drawn from existing literatures on regulatory independence to set out its basic concept and then explores how this concept works on the ground by citing specific cases in which it has been applied in the Philippines by the ERC.  The case approach is deemed relevant and critical in this research considering that the key questions are empirical.  Moreover, cases are also valuable because they provide an insight on how the interplay between politics and institutions affects regulatory performance.

Thus, the evolution of regulatory independence as practiced by the ERC in the Philippines, is brought up to provide a better appreciation of how regulatory independence works in a real world.  Regulatory independence, just like all other concepts, has its own intrinsic strengths and limitations in theory, but how powerful are these strengths and limitations in practice?  

1.2 Research Objectives and Questions
The research aims to provide an assessment of the degree of regulatory independence that is prevailing in the Energy Regulatory Commission (ERC) as it regulates the electric power industry (EPI) in the Philippines.  The factors that affect the practice of regulatory independence in regulating the Philippines’ EPI will be showcased as well as the challenges that restrict the exercise of regulatory independence.  An analysis of other countries’ practice of regulatory independence will be undertaken in order to come up with tenable proposals on how those mentioned challenges can be overcome on the basis of lessons learned and best practices concerning regulatory independence in other jurisdictions.

By accomplishing the above objectives, the research is expected to address the main question of:  To what extent has regulatory independence been exercised in regulating the Philippines’ electric power industry?   To address this main question, however, it is also imperative to resolve the following relevant concerns:  (i) What factors affect the practice of regulatory independence in regulating the Philippines’ EPI?  (ii) What are the challenges faced in the prevailing practice of regulatory independence in the Philippines’ EPI? and (iii) How can the lessons on regulatory independence practices in other jurisdictions help overcome the challenges that exist in exercising regulatory independence in the Philippines’ EPI? 

The research was undertaken in view of the significance of regulatory independence as a critical factor in measuring the efficacy of regulation imposed by the government.  In addition, regulatory independence also plays a vital role in ensuring the success of a public sector reform implemented by the government, e.g introduction of competition and privatization.  In implementing such reforms, there is a need for an independent and impartial regulator that would serve as a referee to make sure that the ‘rules of the game’ are properly being carried out, and that no one is prejudiced and discriminated.

1.3 Research Methodology and Limitations

The paper made use largely of qualitative research methods and is intended to be Explorative and Prescriptive through evaluations of findings obtained from secondary data.  Explorative in the sense that the research is expected to generate new ideas through literature review of pertinent books and articles of social experts/authors and relevant documents from various institutions.  Prescriptive as well because it hopes to provide a way forward for the ERC by coming up with policy proposals taken from current trends and best practices of governing/regulating the electricity sector in other jurisdictions.
This paper is constrained to rely greatly on secondary data and existing literatures on regulatory independence in view of time limitations.   

1.4 Structure of the Paper

This paper is divided into five chapters.  The remainder of the paper is organized as follows:

Chapter 2 discusses the conceptual and analytical frameworks utilized in this research to aid the reader in comprehending the key concepts used in this research and how the data were analyzed to come up with plausible conclusions.

Chapter 3 presents the overview of the Energy Regulatory Commission (ERC), the historical background of its regulatory framework, and how it regulates the power rates.  The restructuring of the electric power industry (EPI) is also showcased as well as the issues concerning the exercise of regulatory independence in regulating the EPI.  The dimensions of regulatory independence are also presented and the various manifestations of regulatory independence in other jurisdictions.  
Chapter 4 comprises the internal and external policy analyses concerning ERC’s environment; the stakeholders’ analysis to show their interests and influences in the ERC’s decision-making process; and the policy propositions to overcome the challenges in the ERC’s exercise of regulatory independence.  This chapter also presents the assessment of  the degree of regulatory independence that the ERC has been practicing using Greve’s Test and Pedersen’s Dimensions of Regulatory Independence.
Chapter 5 presents the reflections and conclusions based on the findings on the literature review and analysis thereof.  

Chapter 2 Conceptual Frameworks and Analytical Tools 

This chapter describes the key concepts and relevant theoretical insights used in this research paper to help the reader obtain a better perception thereof.  The concepts and theories herein are critical to the research topic, Regulatory Independence, an aspect that is part and parcel of regulation.  The policy analytical tools used in this research are also presented at the end of the chapter.   

2.1 Relevant Concepts and Terminologies

The following key concepts and terminologies are the underlying bases of this research:

2.1.1 Regulatory Independence
Different authors provide different definitions of the term “Regulatory Independence”.  This is because the term can be seen from various perspectives and contexts.
A more standard definition of regulatory independence was provided by Smith (1997) as “an arm’s-length relationship between the regulator (or the regulatory institution) and the operators, consumers, private interests, and political authorities.”  This definition implies that the regulator must maintain some distance from the regulated companies.  The arm’s length gap between the regulator and the regulated may be taken to mean as such that the distance should not be so near (so as not to get so much acquainted), but should also be not so far (that would be so difficult to reach).  Maintaining a certain distance will not only provide some breathing space for the regulator, but more importantly, will help avert any influence outside the regulatory system.    
Baudrier (2001), however, warned that regulatory independence must not be taken as a form of autonomy for developing actions and policies albeit the government or state, but rather as a means of implementing policies without the interference of political agents and/or agents from the private sector.  Thus, the independent regulator do not use the regulatory policy as a mechanism for favoring a particular group, whether the public sector or the industry.
On the other hand, Jamison (2005) argued that regulatory independence does not imply that the regulator is not answerable to no one.  He further claimed that:  “An independent regulator is governed by laws, political realities, public sentiments, budgets, license provisions, etc.  Such being the case, independence is not absolute because trade-offs exist between certain features of regulation, such as that between independence and accountability, between certainty and flexibility, and between long-term goals and short-term viability” (Jamison 2005:4).  
Minogue and Cariño (2006), on their part, asserted that:  “The independence of a regulatory agency should mean relative insulation from both political and industry pressures.  The said independence can be achieved through constitutional measures; judicial review arrangements; location outside the normal state bureaucratic system, or incentives to regulatory staff.”(Minogue and Cariño, 2006:10).  
The definition of Minogue and Cariño, however, proves to be the most relevant and is, therefore, being adopted for purposes of this research.

2.1.2 Regulation

The concept of regulatory independence cannot be completely understood without clarifying the underlying concept of regulation.  Just like the term regulatory independence, there are different approaches to the notion of what constitutes regulation.  Ogus (2001) view regulation as “based on rules which may give strict directives, or be broadly enabling in ways which permit further negotiation; rules may also be framed in ways which concede discretion over their detailed application.”  For Minogue (2001), it is “primarily the means by which private firms are constrained from anti-competitive behavior.”  It is also “a sustained and focused control exercised by a public agency, on the basis of a legislative mandate, over activities that are generally regarded as desirable to society”, according to Majone (1996).  It could also be “seen both as a form of public policy and as a means of constituting markets” (Wilks, 1996), or “the use of public authority to set and apply rules and standards” (Hood et al, 1999).

Given the wide array of definition on the term regulation, the evident common denominator is that regulation entails control on the part of the government or simply put, a form of government intervention on activities or businesses that may jeopardize the public.

2.1.3 Embedded Regulatory Autonomy

The view of Cariño (2005) on this concept is adopted in this research that describes it (embedded regulatory autonomy) as “independence plus”.  This recognizes the possibility of influence from forces outside the regulatory system would always exist given the humanness of regulators and the permeability (accessibility) of structures.  This influence/s may either push for the public interest (such as discussions with customers, other small stakeholders or disinterested citizens) or for private interest (for example, more powerful voices in society seeking to safeguard unfairly their dominance over the rest of the people) (Cariño, 2005:30).  It is the regulator’s job, therefore, to allow or even encourage the competition of ideas and interests, and the bargaining and negotiation of all affected parties in order to discern public interest (Cariño, 2005).

2.1.4 Regulatory Capture

Regulatory capture has been defined as “meant behaviours, active and passive, by responsible authorities, which behaviour acts to protect the same illegal, unethical, immoral, or anti-public interest practices that those authorities are charged of policing” (McMahon 2002:1).  This phenomena has become a way of life among dominant industry players that gets unwarranted concessions from the state involving not just the formal regulatory agencies, but also the high executive, legislative, and judicial officials.  McMahon also illustrates this occurrence when the captive and the capturer learns to couch their mutual demands in neutral language and provide rationale that may seem acceptable on the surface, e.g., legislators recourse to philosophy in defending a valued monopoly (Cariño, 2005).  

Moreover, Cariño argued that though capture is usually seen at the level of the regulatory heads and of higher officials, it (capture) can also happen much lower down or at the bureaucracy level.  An example of this is when the regulator accepts assistance for staff development and new technology, they (the regulator) may fall into giving “captured”, not objective, technical assessments of the regulated entity.  Similarly, regulatory capture is also manifested when advice from international consultants is taken that serves the interest of their agencies and are not questioned by staff whose knowledge of new developments also come mostly from the same source.  This situation takes place, especially when the government does not or is incapable of providing sufficient resources to its regulators, and, hence, would be prey to such (Cariño, 2005).  

Furthermore, Cariño (2005) also clarified that capture may not emanate alone from the private sector, but also from the state itself.  The government feels more secured and protected when it puts its highest officials in its regulatory agencies.  Basilio (2005) attributes this to the fact that the state is not necessarily a neutral party, but may also has its own interests and demands which, in effect, taints the regulatory process.  

Having a similar stand, Parker and Kirkpatrick (2004) also acknowledged the proneness of regulatory regimes to capture.  They have similarly classified capture into two forms:  Regulatory and Political (some authors call it Government or State).  Regulatory capture involves the regulatory process becoming biased in favour of particular interest groups, notably the regulated companies, whereas   Political capture distorts regulatory goals to pursue political ends.  In cases of political capture, regulation becomes an instrument of self-interest within government or the ruling elite (Stiglitz, 1998).  
2.1.5 Accountability

Majone (1999) argued that apart from the notion of regulatory independence, a similarly important concern is the requirement for accountability that goes in the exercise of the said independence.  There is a risk that the extensive delegation of policy-making powers to ‘non-majoritarian’ institutions, composed of new regulatory bodies, judiciaries, tribunals, and other adjudicative agencies, may result to these institutions becoming independent of the political processes and, therefore, lacks accountability (Majone, 1999).  Thus, it is necessary to establish a mechanism of accountability for these regulatory bodies to the political leadership and ultimately to the people (Majone, 1994).  

The significance of accountability and transparency in attaining effective regulation was also highlighted by Ogus (2002).  These values, which he refer as “process values which assist in conferring legitimacy on the institutional structure and protect it from being diverted away from the public interest regulatory objectives” (Ogus, 2002:6).  On the other hand, transparency occurs when the regulatory process is open to public scrutiny.  Cook (2004) argued that a transparent regulatory regime allows the public to appreciate the grounds for regulatory decisions and facilitates public consultation and challenge, whereas an accountable regulatory regime is one in which regulation is answerable to the public or its representatives in the parliament.

Meanwhile, Loughlin (1986) has classified accountability in three different forms:  financial, procedural, and substantive.  Financial accountability requires regulators to satisfy standards of financial management, such as minimizing administrative costs.  Procedural accountability, on the other hand, requires regulators to come up with fair and impartial procedures or what is commonly known as ‘due process’.   Substantive accountability seeks to ensure that the rules and decisions are justifiable in terms of the public interest goals of the regulatory system.    
2.2 Arguments (WHYs) on Regulatory Independence 

The creation of independent regulatory agencies were justified for the following reasons:
2.2.1 Market Failure Safeguard Mechanism

Independent regulators are basically created to provide economic justifications for regulatory interventions (Johannsen, 2003).  The most typical justification concerns with market failure (Breyer, 1998).  As in the case of the electricity sector, market failure occurs because of the existence of natural monopolies.  Thus, it is necessary to allow new generation and distribution companies to enter into the market and create competition.  Nonetheless, in order to provide the monopolist companies with incentives to keep their cost low and operate efficiently, it is imperative to regulate their rate of return i.e. return on investment, and income (Olsen, 1993; Crew, 1991; Olsen et al., 2000).

2.2.2 Security of Supply

Apart from averting monopolies, the security of supply is also of paramount importance (Johannsen, 2003).  Shortage of supply is an important risk because private investors wants to be assured that there is sufficient demand for them to sell their power at prices higher than the cost of generation given the fact that of most utilities are capital-intensive, have very long-life assets, and are highly specific and non-redeployable (Stern, 1997).  It is, therefore, the task of the regulator to protect the consumers against price discrimination (for social fairness and redistribution), insufficient information, and transparency in the market (Stern, 1997; Olsen et al., 2000; Olsen 1993).

2.2.3 Limits Government Failure

The main reason why regulatory agencies are given independence is that they play a significant role in limiting government failure (Johannsen, 2003.  Those who support the creation of independent regulators often stress that such regulators can limit political interference in business decisions and regulatory risks.  Moreover, politicians may use the regulator as a scapegoat for ineffective or unpopular policies, or for policies that are difficult to explain to the public (Jamison, 2005).  Such being the case, the government can easily wash its hands and avoids getting the blame.  The blame is shifted to the regulator instead, which is merely the implementor of the policies, and is, therefore, becomes the government’s “dummy”, “fall guy”, and “shock absorber”.

2.2.4 Enhanced Expertise and Credibility

Another advantage of having independent regulatory institutions is that they develop enhanced expertise and flexibility due to the combination of rule-making and rule-application in a particular field (Johannsen, 2003).  Moreover, the independent regulatory agencies are expected to stimulate debate and handle hearings and other public relations with more ease, and, thus, promote stability and continuity (Majone, 1993; Demarigny, 1996).  Majone (1996) also argued that the independent regulator increases the credibility of the regulation which is imperative to achieving success on the liberalization process.  

2.2.5 Legislature “Agents”

Independent regulators act as “agents” of the legislature who tries to avoid four kinds of costs: (1)  Decision costs – pertaining to time and other resources used when participating in decision-making processes; (2) Commitment costs – related to limiting the risk that the decision is reversed or misapplied by subsequent legislators; (3) Agency costs – refers to leaving the interpretation and implementation of one’s decisions to agents over whom one does not have full control; and (4)  Uncertainty costs -  related to uncertainties of the effect of the decision and to the implementation (Horn, 1995).  

2.2.6 Way of Showing Credible Commitment

Some politicians delegate decision-making power to independent regulators to show that they are so committed to the policy such that they are willing to prevent others and themselves from intervening and obstructing the implementation thereof (Thatcher, 2001).  Moreover, Thatcher has identified three typical kinds of functional pressure:  blame shifting; the technical nature of regulation; and regulation as the implementation of policies.  In the first case, the legislators delegate competencies because it is politically convenient for them to shift the blame for unpopular decisions or unsuccessful implementation processes to the independent regulator.  Dupuis (1988) also notes that politicians delegate to wash their hands by putting the blame on the regulatory authority for what happens or for what does not happen.  In the second and third instances, politicians delegate because they get rid of complicated and boring tasks which do not appeal so much to their voters (Johannsen, 2003).  

2.3 Analytical Tools

The ERC and its decision-making process are herein analyzed using the SWOT (Strengths-Weaknesses-Opportunities-Threats) and Stakeholders’ Analyses.  The policy propositions will be analyzed later on with the use of the Synthesis table to show the possibilities of the said proposals.
2.3.1 SWOT Analysis

The SWOT Analysis is a strategic planning method, which provides an assessment of the internal and external environment of a company or agency.  Houben (1999) argued that the investigation of the internal environment results in an overview of all weaknesses and strengths of the company, while the investigation of the external environment results in an overview of all opportunities and threats.  The internal environment of the company consists of variables within the bound of the company itself, of which the business management of the company does not have an influence in the short-term, whereas the external environment consists of variables existing outside the company, which in the short-term are not under the control of the company (Houben, 1999).
2.3.2 Stakeholders’ Analysis

The Stakeholders’ Analysis assesses how the different actors or stakeholders influence the decision-making processes.  It is a useful tool to generate knowledge about the relevant actors in order to better understand their behaviour, intentions, interrelations, agendas, interests, and the resources that they could put up to influence the decision-making processes.  The results of this endeavor will help in:  (1) developing strategies for managing the stakeholders; (2) facilitating the implementation of decisions; and (3) understanding the policy context and assessing the feasibility of future policy directions (Brugha and Varvasovszky, 2000).  This will also help to analyze how the different actors have been influencing the decision-making process and how they might affect future reforms.

2.3.3 Synthesis Table

This analytical tool, an adaptation by Dunn of the Toulmin’s model, proposes a classification of components of a policy argument and a structure picture of how they fit together, to be used in specifying and constructing arguments (Gasper, 1996).  Toulmin’s argument structures consist of six component parts as follows (Xiong, et al., 2008):

1. Claim – an assertion that the expert tries to prove to be true in discussion;

2. Grounds (for the claim) – the foundation of the expert’s claim such as provable or recognized proposition, credible fact and experimental data;

3. Warrant – the expert’s reasoning for connecting the grounds to the claim;

4. Backing – further facts or reasoning to support or justify the warrant;

5. Modality – a strong justification to show the probability of the claim being true; and 

6. Rebuttal – holds back the reasoning warrant to claim and weakens the modality of the claim 

Dunn’s later version, however, consisted of only four components:  Claim, Data, Warrant, and Rebuttal.  For purposes of this paper, the Dunn’s version was used in analyzing the possibilities of the policy propositions (Chapter 4).    The Synthesis Table aids in analyzing various arguments for reforms and policy options and in determining the best policy options practicable under given circumstances.
Chapter 3 Regulation and Regulatory Independence in the Philippines’ Electric Power Industry
This chapter comprise the overview of the Energy Regulatory Commission (ERC) being the sole regulator of the entire electric power industry (EPI) in the Philippines.  The regulatory framework is traced back and the restructuring of the electric power industry that paved the way for the creation of the ERC is also showcased in this part.  The dimensions of regulatory independence are likewise presented herein as well as a critique on the ERC’s current practice of regulatory independence.
3.1 Historical Background of Regulatory Framework

The regulation of public services in the Philippines started way back in 1902 with the creation of Coastwise Rate Commission.  Thereafter, in 1906, the Supervising Railway Expert was created.  The following year, 1907, the Board of Rate Regulation was created.   In 1914, the Board of Public Utility Commissioners was created which was patterned after the Public Service Law of the State of New Jersey.  The said Board was composed of three members which absorbed all the functions of the Coastwise Rate Commission, the Supervising Railway Expert, and the Board of Rate Regulation.  In 1936, the Public Service Commission (PSC) was created with the enactment of Commonwealth Act No. 146, otherwise known as the Public Service Law.  The PSC had jurisdiction, supervision, and control over all public services, including the electric power service (ERC Primer, 2009).

The PSC is where the ERC originally inherited its authority to grant franchises, issue certificates of public convenience or of public convenience and necessity, and fix rates and reasonable standards of safety in the electric power sector.  When the PSC was abolished in 1972, the regulatory and adjudicatory functions pertaining to the elec​tricity industry and water resources were transferred to the then Board of Power and Waterworks (BOPW).   In 1977, the BOPW was also abolished and the Board of Energy (BOE) assumed the powers and functions of the BOPW over the electric power industry.   The BOE was reconstituted into the Energy Regulatory Board (ERB) in 1987, after the famous People Power Revolution, as part of the government’s reorganization program.  The reconstitution of the then BOE into the ERC was aimed to consolidate into a single body all the regulatory and adjudi​catory functions pertaining to the energy sector.  Thus, the power to regulate the power rates and services of electric utilities was transferred to the ERB.  In June 1998, the Philippine oil industry was fully deregulated, thus, ERB’s focus of responsibility was centered on the electric industry.  With the enactment of Republic Act No. 9136, otherwise known as the Electric Power Industry Reform Act (EPIRA) of 2001, the ERB was abolished and created in its place the Energy Regulatory Commission (ERC) which is a purely independent regulatory body performing the combined quasi-judicial, quasi-legislative and administrative functions in the electric industry (ibid.). 

Being a quasi-judicial and quasi-legislative body, ERC’s decisions may only be appealed to the Court of Appeals on questions of fact, and to the Supreme Court on questions of law.  Unlike the PSC where the commissioners had no fixed terms, ERC members have seven-year staggered terms with no re-appointment.  ERC members are required to be professionals with recognized competence in energy, law, economics, finance, commerce or engineering with at least three years experience and the Chair must be a member of the Bar and another member must be a Certified Public Accountant, both must have at least ten years experience (Cariño, 2005).

The ERC seems to have been bestowed with all the conditions necessary for independent decisions, except for the lack of fiscal autonomy, as Baylon (2000) noted.  It has made several unilateral moves meant to reach out to consumers.  It created a new Division called Consumer Affairs Service (CAS) to handle consumer complaints and ensure the adequate promotion of consumer interests.  It promulgated the Magna Carta for Residential Electricity Consumers in 2004 that spells out the rights and obligations of both the consumers and distribution utilities (DUs).  It created a website for the IT-initiated and placed posters in prominent public places to encourage participation, suggestions, and even complaints from the publics (Baylon, 2000).  It directed the DUs to establish their respective Consumer Welfare Desk (CWD) to cater to issues, concerns, and queries regarding their electric bills.  It also launched a program called “Text ERC” wherein the ERC could be accessed through text messages for any questions and also complaints.  These are merely some innovations introduced by the ERC that makes it more consumer-oriented, than its predecessor office, the ERB, as prescribed in the EPIRA (www.erc.gov.ph).
3.2 The Electric Power Industry Restructuring

The passage of the EPIRA paved the way for the EPI’s privatization and transition towards a competitive market structure.    The EPIRA is aimed, among others, to: (1)  Ensure the quality, reliability, security and affordability of the supply of electric power;  (2) Ensure transparent and reasonable prices of electricity in a regime of free and fair competition and full public accountability to achieve greater operational and economic efficiency and enhance the competitiveness of Philippine products in the global market;  (3) Enhance the inflow of private capital and broaden the ownership base of the power generation, transmission and distribution sectors;  (4) Provide for an orderly and transparent privatization of the assets and liabilities of the National Power Corporation (NPC); and (5) Establish a strong and purely independent regulatory body and system to ensure consumer protection and enhance the competitive operation of the electricity market (Villamejor-Mendoza, 2008)
It must be mentioned, though, that the passage of the EPIRA was made a conditionality for loans and assistance to be provided to the Philippine government by the international financial institutions (IFIs).  Thus, the EPIRA was pushed and has become a main policy transfer carved from the model of developed countries, instead of one designed to respond to peculiar Philippine circumstances (Cariño, 2005). 

The EPIRA provided for the following significant reforms in the EPI:

· Vertical separation of generation, transmission, distribution, and electricity supply;

· Privatization of NPC, at least 70% of its generation assets, with constraint imposed on cross-ownership;

· Open and mandatory access to the transmission and distribution grids;

· Establishment of a wholesale electricity spot market (WESM) and adoption of retail competition;

· Providing mechanisms to service commercially unviable areas and to promote the use of indigenous and clean  fuel, even as cross-subsidies are eliminated; and

· Unbundling of generation, transmission, distribution, and metering charges.

(Patalinghug and Llanto, 2005)

Under the EPIRA, the ERC gained new powers as the competition watcher and is supposed to franchise and license new market participants, oversee mergers and consolidations, set technical, performance and service standards, encourage market development, ensure consumer choice and penalize abuse of market power (Cariño, 2005).  

3.3 Regulation of Power Rates 

Just like its predecessor office, the then ERB, the ERC similarly follows the principle of “just and reasonable rates” in fixing and regulating the electricity rates (wheeling and retail rates) of distribution utilities (DUs).  This means setting the rates of DUs to ensure just and reasonable (not exorbitant and affordable) prices of electricity while, at the same time, allow the recovery of just and reasonable (appropriate and only those that are relevant in electric distribution)  costs and a reasonable profit to enable utilities to operate viably (ERC 2002 Presentation on Briefing on Electricity Pricing).  Currently, there are three forms of rate regulation or rate-setting methodologies being used by the ERC:  the RORB (Return on Rate Base), the new PBR (Performance-Based Regulation), and the Cash Base methodology (Cook and Villamejor-Mendoza, 2006).

Under the RORB methodology, a utility is allowed to set electricity rates which will cover operating costs and provide an opportunity to earn a reasonable rate of return on the properties used and useful in the electric business operation.  The rate of return must enable the utility to maintain its financial viability and soundness, and attract capital that may be required for improvements, expansion and technological innovation in the future.  The NPC is allowed to earn a maximum rate of return of 12% on their investment, i.e. assets in service (ibid.).

For the Transmission and Distribution sectors, the ERC in 2003 (Transmission Wheeling Rate Guidelines) and 2006 (ERC Resolution No. 16) promulgated a new rate-setting methodology called the PBR.   The shift from the traditional RORB regulation to the PBR was founded on Sec. 43 of the EPIRA which states that:  The ERC may adopt alternative forms of internationally-accepted rate-setting methodology as it may deem appropriate.   The new rate-setting methodology is envisioned to promote economic efficiency which would lead to improved dependable quality service at reduced costs that will provide reasonable rates.  There are two variations of the PBR being used:  (1) Revenue cap for the transmission company, TRANSCO; and (2) Price cap for the private utilities (PUs).  Under the revenue cap, there is a set of revenue targets over time that is indexed to inflation or some factor of inflation which the ERC will use as a gauge.  This means that TRANSCO would be allowed to change prices so long as the percentage change in revenue does not exceed the revenue targets (TWRG, 2003).  In the same manner, the price cap allows the PUs to change prices as long as the percentage change in price does not exceed the price cap index.  Under the price cap, next year’s price is capped at this year’s price plus an allowance for cost increases and reduced by an efficiency factor (PBR Presentation, 2008).  

Meanwhile, the ECs are being regulated using the Cash Base approach which allows recovery of their cash expenses such as power costs, non-power costs, cash operating expenses, loan amortization, and a provision for reinvestment fund of 5% to cater to the ECs’ system rehabilitation and improvements (Cook and Villamejor-Mendoza, 2006).  A new rate-setting methodology for the ECs has just been adopted to replace the cash base technique.  Similar to the PBR for the PUs, the new “Benchmarking Methodology” encourages efficiency in cost and in operations.  Cost efficiency will bring about reasonable rates for the consumers whereas operational efficiency will provide a reliable and sustainable electric service (ERC Resolution No. 20, Series of 2009). 

3.4 Issues Concerning Regulatory Independence
A significant literature that provided a critique, particularly, on the ERC’s exercise of regulatory independence is the Assessment Report on the Electricity Governance in the Philippines by Diokno-Pascual dated March 2006.   Review of relevant literatures, however, affirm the fact that the practice of regulatory independence in the Philippines is not so much different in other jurisdictions.  Even in the developed countries, the factors that affect the exercise of regulatory independence are quite similar to the Philippine experience, though it is still on the development stage.    

3.4.1 Influence of Donor Agencies

In the Philippine Assessment Report, Pascual (2006) alleged, among others, that:  “The ERC is inordinately influenced by the USAID, the World Bank, and the ADB as these institutions provide the technical assistance for ERC’s capability building.”  These donors’ influences affirm the concept of Cariño (2005) regarding Embedded Regulatory Autonomy which acknowledges the possibility of the regulator being influenced by outside forces.  This factor, however, is attributable to the lack of sufficient funding or resources of the ERC.  Smith (1997) argued that the regulator, ideally, must have “organizational autonomy” to help enhance its independence.  Organizational autonomy is considered to exist when the regulator have maximum control of their input of resources (Pfeffer and Salancik 1978).  This is tantamount to having a stable source of funding, e.g. a fee levied on regulated industries or consumers (Pedersen, 2006; Johannsen, 2003).  

While it is true that the ERC benefits from the donor agencies’ technical assistance for capacity building, which the ERC for itself cannot afford to provide, the alleged influence of donors can be very difficult to establish and prove as the ERC’s actions is guided by and is consistent with its mandate prescribed under the EPIRA.  

3.4.2 Political Appointments

The report also noted that though the ERC claims to be an independent body, appointments thereat are highly political as it is left to the sole prerogative of the President.  Such being the case, there is no transparent and clear process of appointing ERC officials (Pascual, 2006).  This notion affirms the argument of Cariño (2005) that regulation is also a political process.   In the same light, Johannsen (2003) argued that:  “Bearing the label “independent” is not completely without practical implications for the regulatory authorities, but the label is definitely no guarantee of full autonomy.”   Moreover, Johannsen (2003) further claimed and that: “The establishment of regulators who are independent in name has not necessarily led to independent regulation in actual fact.”  

Minogue (2006) also affirmed the possibility that the political executive retains basic control through the power of appointment, and such political intervention will always be inherent in any area of regulation.  Thus, when regulators owe their positions to the political-bureaucratic elite, the possibilities of independent judgment and action are somehow reduced or, in worst cases, totally absent.  It is, therefore, apparent that: “national political and bureaucratic cultures themselves can and do hinder the release of economic functions from government control, making independent regulation unworkable.” (Minogue, 2006:75).  
This concern pertaining to political appointments in the ERC is due to the fact that two of the previously appointed Chairpersons of the ERC were former Congressmen who belong to the same political party that the current President, i.e. Pres. Arroyo is affiliated with.  It must be pointed out, however, that the President cannot be faulted for such action as she is merely exercising her privilege to appoint the Chairman of the ERC, as provided for in the EPIRA. 
3.4.3 Hands-off Policy on Controversial Issues
Also, the said report alleged that:  “Regulatory practice in the Philippines has shown that whenever controversial issues arise, the ERC adopts a hands-off policy and leaves the final decision to the President.  This has made the President a powerful interventionist in resolving conflicts and has made the President and not the ERC as the final regulator.” (De Vera, 1997). This upholds Cariño’s (2006) claim that:  “The Philippine style of regulatory governance is complex, with regulators adequately endowed with power and independence deferring or being forced to deter to higher or parallel authority.”  Thus, also affirms the notion that regulation is a political exercise (Cariño, 2005).

This claim of the ERC taking “hands-off” policy on controversial issues, however, is highly improbable, aside from being unfounded as the author did not lay her basis for such claim.  The ERC is the sole regulator and is mandated under the EPIRA to address concerns relating to the electric power industry.  Thus, the ERC cannot simply avoid and pass the burden of resolving controversial issues to the President or to any other person or institution, as long as the issue/s falls within its jurisdiction.  Moreover, decisions on matters concerning the EPI, whether controversial or not, have to be duly supported with facts, figures, and appropriate underlying principles.  Hence, it is only the ERC who is in a proper position to technically address concerns in the EPI.
3.4.4 Political Ties with the President
The report also claimed that the political tie between the President and the Chairman politicizes regulation, and pointed out that there is a perception among academics in economics and the industry players that tariff setting is influenced by the populist political stance of the Presidency, resulting to low tariffs.  Again, the notion of Cariño, (2005) about regulation being a political process holds true with this claim in the subject report.  Nonetheless, this can also be linked to the concept of Regulatory Capture, particularly coming from the government or state.  The state has its own interests and demands that can make it influence the regulatory process (Basilio, 2005).

This notion of political tie between the President and the Chairman politicizing regulation, however, can be said as hearsay and unfounded.  While it is true, as earlier mentioned, that former Chairpersons of the ERC belongs to the same political affiliation as the President, decisions of the ERC have always been based on facts, figures, and appropriate regulatory principles.  The ERC have issued both popular and unpopular decisions, but those have nothing to do with the political affiliation or ties with the President.  As an insider of the ERC, I have seen how difficult its task is as it (the ERC) cannot please everybody.  “Damn if you do, damn if you don’t” is a proper description of the ERC’s job, and any other regulatory agency for that matter.  If the decision is popular, critiques would attribute it to the political ties, and when the decision is unpopular, critiques would attribute it to regulatory capture by the regulated entities.  The balancing act of the ERC between the stakeholders and the consumers is always seen as either leaning on one side or the other.  The culprit, however, for such notion on politicized regulation is the EPIRA provision that gives the President the sole prerogative to appoint the officials (Chairman and Members) of the ERC.  It should not be taken, though, that since the President and the ERC officials belong to the same political party, it would follow then that the ERC decisions are also politicized. 
3.4.5 Prey to Regulatory Capture

The civil society organizations, as reflected in the said report, perceives that the ERC is prey to regulatory capture by influential industry players thereby resulting to poorly regulated pricing, particularly in the determination of rate base and automatic recoveries.  This upholds Cariño’s (2005) concept of Regulatory Capture which could either come from the private sector, i.e. regulated entities, or from the state itself.  An illustration of the former case would be, the captor and the capturer couching their mutual demands in neutral language and provide rationale that may seem acceptable on the surface, e.g. one legislator’s recourse to philosophy in defending a valued monopoly.  A similar situation occurs when, for instance, advice from international consultants that serve the interests of their agencies are accepted without question by staff whose knowledge of new developments come mostly from the same source.  On the other hand, the latter case occurs when the government tries to protect itself by appointing allies as the highest officials in the regulatory agency.  Cariño argued that the state is not necessarily a neutral party, but also has interests and demands which taints the regulatory process.  One manifestation of this claim, particularly in the Philippines’ ERC is the President given the power to appoint the heads of the said agency.  

The ERC, in its effort to address this presumption of regulatory capture by industry players, has shifted from the traditional RORB (Return on Rate Base) rate regulation to PBR (Performance-Based Regulation), as pointed out earlier in this Chapter (3.3 hereof).  It must be stressed, however, that the ERC must also ensure the viability of the industry participants without putting the interests of the consuming public in peril.  This is in recognition of the fact that the industry participants should earn something from their investments, otherwise, it might be forced to stop its operations which would work not only to the detriment of the consuming public but more importantly to the country’s economy as a whole.  This consideration, together with the other similarly significant consideration, that is the affordability of electricity prices, has been the guiding principle of the ERC in its decisions on electricity rates.  By analogy, to the illustration provided by Cariño, it is not the valued monopoly that is being defended, but the sustainability of electricity supply that is more important, electricity being a major component of the economy as it makes the industry to run or operate to produce the needed products.  

The situation where advice from international consultants is accepted without question by staff whose knowledge of new developments comes mostly from the same source would somehow be true in the ERC realm.  This can be attributed, however, to the fact that the ERC lacks the technical knowledge and experience concerning privatization, in particular.  It must be pointed out, nonetheless, that this is not always the case because some advice are not taken as hook, line, and sinker but also have to be adjusted to suit the Philippine circumstances.  
Furthermore, the argument of Cariño that the government tries to protect itself by appointing allies as the highest officials in the regulatory agency is true in the case of ERC  given the fact that those who get appointed, particularly as Chairperson, are political allies of the President.  This move gives security to the President that the appointed Chairperson will not taint her government and will also work for the benefit of their political party.
3.4.6 Use of Consultants

Furthermore, the report also adverted that consultants, who generally comes from the donor agencies, shape the policy reforms and regulatory processes.  This is due to the fact that the major decisions of the ERC have been written by its consultants.  Further, it was also noted that there is no established procedure that reviews the recommendations made by the consultants (Diokno-Pascual, 2006).  As earlier mentioned, this scenario is an illustration of Regulatory Capture wherein advice from international consultants that serve the interests of their agencies are accepted without question by staff considering that their knowledge of the new developments come mostly from the said consultants (Cariño, 2005).  This development occurs when the regulator is not equipped with the appropriate technical capacity, especially during the transition period.  It is necessary that regulators should have technical capacity, in addition to the independence, in order to protect and uphold public interest (Minogue and Cariño, 2006).

With the promulgation of the EPIRA, the ERC was born and since then has just been starting to grow and mature.  Thus, just like an infant, it has depended so much on its foreign consultants in order to walk through and go about the reforms in the EPI, most especially during its inception period.  Given the novelty of concepts like privatization, unbundling, competition, etc. the ERC needs the guidance of its foreign consultants in order to implement and carry out the restructuring of the EPI successfully.  This move, obviously, is the most appropriate thing to be undertaken in order to achieve regulatory legitimacy or acceptance in the power sector.  As the sole regulator, the ERC must be the primary source of knowledge pertaining to the EPI’s restructuring.  It can be said, therefore, that the report’s observation is somehow legitimate or valid as it is indeed the donor agencies that has shaped the policy reforms and regulatory processes.  The qualifier “somehow” connotes that this situation, however, is true only for a certain period of time, particularly during the transition period, as earlier pointed out.  The ERC was able to manage and stand on its own feet on the policy-making process after the transition phase as the dependence on its foreign consultants has become lesser.  
3.5 Dimensions of Regulatory Independence
To simplify the observations mentioned above, regulatory independence can be classified into several dimensions.  Pedersen (2003) has identified four dimensions of regulatory independence: (a) Independence from government; (b) Independence from stakeholders; (c) Independence in decision-making; and (d) Organizational Independence or Autonomy.   

3.5.1 Dimension A –   Independence from government   (the relation to government and the legislature)

 Pedersen argued that:  “there are limits to the degree of attainable or desirable independence as regulators are part of the state apparatus.”  Thus, in order to maintain some degree of distance between the regulators and the political system, some measures have been devised.  An example of this is the appointment of regulators to long, fixed terms and their protection against dismissal on political grounds. Moreover, provisions against reappointment and appointment procedures involving both parliament and government are also recommended to avert situations where the regulatory takes instructions from the appointing authority in order to gain reappointment (Stern 1997; Stern and Holder 1998; Majone 1996, OECD 2001).

In the Philippines’ ERC, this measure is also being practiced wherein the term of our members of the commission are fixed, i.e. seven years, and is protected by the security of tenure clause.  Thus, they cannot be removed by the President at his whim but only for a just cause. Thatcher (2002) has acknowledged this circumstance as he argued that: “ independent regulatory agencies (IRAs) are organizationally separated from elected politicians and their members appointed and difficult to remove before the end of their terms of office.  Nevertheless, they remain subject to controls by elected politicians.”, which is the President in the case of the Philippines.  
3.5.2 Dimension B – Independence from stakeholders   (relations with stakeholders)
Pedersen identified three situations that involve the stakeholders wherein the regulator’s independence may be compromised.  First, there is a risk that the regulated entities may capture the regulators by holding up the prospect of benefits such as well paid jobs if the regulators are sympathetic to the views of industry (Laffont and Tirole 1993; Stigler 1971; Peltzman 1989).  Second, there is a risk that the regulated entities can manipulate the regulator through information asymmetry (Mitnick 1980).   Third, regulators who were coming out from the regulated entities may be prone to “philosophical capture’ since they have been socialized and were made to understand and sympathize with the problems of the regulated entities (Makkai and Braithwaite 1989).  
In the case of the Philippines’ ERC, the second scenario provided by Mitnick is more applicable.  More often than not, the regulated companies do not provide complete information (documents) to the ERC when they file cases for its approval, especially regarding rate increases.  The regulated entities, as much as possible, would try to “hide” some significant information that would have a bearing on their case or application in order to get a favorable decision from the ERC.  This situation causes regulatory lag because the ERC staff evaluating the case would either request for the needed documents (and the submission takes time), or try to get the information elsewhere (like the Securities and Exchange Commission or the Bureau of Internal Revenue).  The diligence of the evaluating staff would have an impact because if the staff would not be diligent enough, his evaluation would just be relying on the documents that were just provided.  Thus, in such case, the regulated entity would have succeeded with his “regulatory capture” agenda by way of not completely disclosing facts about their business, and, hence, the manipulation occurs.       
3.5.3 Dimension C – Independence in decision making
This aspect, according to Pedersen, concerns the degree of actual decision-making competence.  This would require the regulator a number of competences to be able to decide independently and come up with robust decisions, without the risk of being overruled by the political system.  Thus, regulatory agencies can be classified into:  (1) a truly regulatory and possess actual decision-making powers; and (2) a merely consultative (Colliard and Timsit 1988; Demarigny 1996; Dupuis 1988; Capros 2003).  

In the case of the Philippines’ ERC, what is lacking, in particular, is the technical competence.  By technical, it is meant to refer to the rudiments of restructuring e.g. unbundling of rates, unbundling of DUs businesses and books of accounts, performance-based regulation, etc.  Given the novelty of such concepts in the Philippine context, the ERC lacks the technical capacity to evaluate such technicalities.   Consequently, the ERC has depended on its foreign consultants, particularly in coming up with rules on the said novel concepts.

3.5.4 Dimension D – Organizational autonomy
This could possibly enhance the independence of the regulatory authority (Smith, 1997).  Organizational autonomy is considered to exist when the regulator have maximum control of their input of resources (Pfeffer and Salancik 1978).  Thus, this is tantamount to having a stable source of funding, and the authority to control appointment, allocation, promotion, dismissal and salary policies.  
In the case of the Philippines’ ERC, its funding comes from the government appropriation and any request for an increase in the said funding has to be fully justified.  In spite of the justifications provided, however, the ERC’s funding or budget request always gets slashed, making it difficult for the ERC to put its improvement plans and programs in place e.g. spot check on distribution companies.  Having a prudent budget allocation, the ERC’s staff may be prone to regulatory capture by the regulated entities.  One particular example is that regulatory staff going out on the field to conduct ocular inspection and audit on the regulated entities could not afford for themselves a decent accommodation.  Having the said financial constraint, it is easy for them to fall prey to the regulated entities’ offer for a nice hotel accommodation.  Having succumbed to such offer of the regulated entity, the staff, somehow, has to give back the generosity accorded to him/her by coming up with a similarly generous report.  Nonetheless, if there was only enough stipend provided to the staff, the likelihood of the staff accepting such offer from the regulated entity would be less and, thus, will not also lose the respect of the regulated entities and lower the integrity of the regulatory institution.  The ERC is currently working towards having fiscal autonomy to improve its services and gain the confidence and respect of the stakeholders and end-consumers.   

3.6 Regulatory Independence Practices in Other Jurisdictions

The survey on regulatory independence of eight European electricity regulators, which was undertaken by Katja Johannsen in 2003, was used as an empirical basis in this research being the sole survey conducted so far pertaining to the exercise of regulatory independence.  The survey was limited to the members of the Council for European Energy Regulators (CEER).  The countries that participated in the survey are:  Austria, Denmark, Greece, Ireland, Italy, Luxembourg, Northern Ireland, and Spain.  The parameters used to measure the regulators’ independence were the four Dimensions by Pedersen mentioned above.  The following aspects of independent regulators and their regulatory independence were looked at in the said survey:

3.6.1 Objectives, Competencies, and Tasks
All regulators that were surveyed are basically aiming to achieve two closely related objectives:  market transparency and economic efficiency in the electricity supply sector.  Some countries, particularly Greece, Ireland, and Italy, however, are meant to promote socially responsible pricing policies (Johannsen, 2003).

Other than tariffs regulation, the promotion of the security of supply and an environmentally friendly energy supply are the objectives of the majority of the regulatory authorities, except for the Luxembourgian regulator which only plays a consultative role in relation to tariffs, third party access, and dispute settlement in cases of conflicts.  It has no powers as well in terms of licensing, terms of delivery, and enforcement.  Thus, the Luxembourgian regulator could not be regarded as a regulatory authority due to its lack of decision-making powers.  Aside from the usual task of tariffs approval and determination, almost all the regulators also perform tasks such as giving policy advice to the government, providing market information to consumers, participating in international co-operation and monitoring.  Again, the Luxembourgian regulator has the most limited responsibility that deals only with monitoring.  Most of the regulators, i.e. five out of eight, are given powers to enforce their decisions (ibid.) 

Comparing the Philippines’ ERC with those European regulators, the ERC is basically concerned with tariffs regulation, development and promulgation of rules/guidelines in the EPI, monitor and penalize anti-competitive behaviour, among others.  It is not concerned with functions such as the promotion of the security of supply and an environmentally friendly energy supply, the provision of policy advice to the government and market information to consumers, which is tasked to another government agency, the Department of Energy (DOE).  

3.6.2 Appointment of Regulators
The general criteria for independence is that regulators must be appointed for fixed terms and protected against dismissal on political grounds.  Most countries, however, allow for the reappointment of regulators, except for Greece and Italy which can give the regulators an incentive to act in order to please the appointers (Johannsen, 2003).  
There is diversity, however, in the appointment procedure among the countries involved in the survey.  In some countries, particularly the Mediterranean countries, the legislature and the executive are involved in the appointment process while in Austria and Luxembourg, appointment is made by the executive collectively.  In Denmark, Ireland, and Northern Ireland, however, only one or two minsters are involved in the appointment of regulators (ibid). 

The survey conducted by Johannsen (2003), revealed that independence is a formal requirement for the appointment of regulators, and that during their tenure, the regulators are not allowed to hold another office in the government (except for Denmark).

In the Philippines, it is only the President who is involved in the appointment of the regulatory officials, particularly for the ERC, as earlier pointed out.  It is apparent, therefore, that the Philippines has a less democratic way of appointing regulators which, in effect, taints the independence of the ERC.  

3.6.3 Relationship with the regulated industry
Half of the country-members of the CEER ensure independence from the regulated industries by maximizing relational distance from the industry by way of excluding former employees in the industry from being appointed in the regulatory agency.  In two of the countries, however, i.e. Austria and Italy, this provision is not explicitly provided in the legislation, but in a supplementary of the rules pertaining to “factual proximity”.  Moreover, once the regulators are appointed, a provision that restricts the regulators from accepting a job in the regulated industry or its industrial associations may be adopted to enhance the regulatory authorities’ independence from the regulated industry.  In the same light, appointed regulators are forbidden to have any personal or pecuniary interest in the electricity sector, whether in relation to the appointment or in relation to individual cases, except for Denmark (Johannsen, 2003).

Still, half of the countries involved in the survey, forbid direct interaction with the regulated companies relating to discussions of pending cases.  The prohibition, though, is merely implied, except for Northern Ireland which has stated such ban in the specific rules of the independent regulatory authority.  In Spain, however, exchange of information with all stakeholders is encouraged.  In Austria, the regulatory authority discusses its decisions with interest groups prior to its final decisions to prevent regulatory capture.  Johannsen (2003) argued that discussing the decisions with stakeholders can be a way to overcome some of the problems relating to asymmetric information and capture, provided that the industry (regulated companies) and consumer interests and their participation in the decision-making process is placed on a level playing field (ibid).

In the case of the Philippines’ ERC, however, there is no prohibition, whether explicit or implied, that excludes former employees of the industry (regulated companies) from being appointed in the regulatory agency nor is there any prohibition for those appointed in the regulatory agency to having personal or pecuniary interest in the electricity sector during their term.   It must be mentioned also, that some former officials and heads of the ERC gets employed by the regulated entities after their term has been served or when they have retired.  This condition provides access to the regulated entities in terms of:  (1) regulatory knowledge and insights that the former officials or heads have acquired during their stint with the ERC; and (2) documents and staff of the ERC which makes it easy for the regulated entities to acquire relevant documents with the help of staff whom they used to work with.  There are also several instances that some of the existing employees, especially those who are well-trained, getting “pirated” and hired by the regulated entities, as they are being offered with more attractive salary and benefits than what they get from the ERC.

In the same manner, there is no prohibition for the regulatory officials and staff to interact and discuss pending cases with the concerned industry participant/s.  The interaction, however, can be attributed to the incomplete data submissions of the concerned utilities which tend to “hide” the details of their operations.  It is gratifying to note, however, that the ERC provides opportunities to the publics (consumer groups, civil society organizations, etc.) by way of opening its doors to discuss their issues and concerns on upcoming decisions and rules.  The ERC has devised several mechanisms that encourage the publics to participate on its (ERC’s) decision-making functions.  The ERC has introduced the “Consumer Hour” during public hearings; “Expository Hearing” prior to the issuance of a decision; and public consultations being conducted prior to finalizing and promulgating guidelines and rules.
3.6.4 Financial and Organizational Set-up

The CEER-member countries have external sources of funding (e.g. fee levied on the regulated industry) for their regulatory authorities, except for the Austrian and Northern Irish regulatory authorities which are also having government funding.  Thus, most of the regulatory authorities have the disposal of the resources within the appropriated budget.  In Austria and Denmark, however, both the government and the regulatory authority control the budget in cooperation.  Spain is the only country where the budget is entirely controlled by the government (Johannsen, 2003).  

With respect to the regulatory authorities’ personnel policies (i.e. recruitment, promotion, salaries), only half (four out of eight) of the regulatory authorities can decide thereon, while in Luxembourg and Northern Ireland, the government is fully in-charge.  In some other countries, particularly Denmark and Greece, the regulatory authority shares the competence with the government and the government also has a say regarding their internal organization (i.e. procedures, responsibilities, tasks, etc.), but majority of the countries are fully provide full autonomy to their regulatory authorities regarding internal organization (ibid).

The survey of the eight CEER countries disclosed that the organizational and financial autonomy are not regarded as prerequisites to having regulatory independence.  Internal organization is the aspect where the regulators are given the highest degree of autonomy, whereas personnel policy is where the regulators are given the lowest degree of autonomy.  Johannsen (2003) noted that only in two cases, Italy and Ireland, have lived up to definition of Smith (1997) and Greve (2002) regarding financial and organizational autonomy.  In most countries, however, the independent regulatory authorities enjoy more financial, organizational, and decisional autonomy than institutions within the traditional ministerial hierarchy (Johannsen, 2003).

In the case of the Philippines’ ERC, its budget is coming from government appropriations and should be justified as to the purposes for which the budget will be expended for.  As such, unlike the CEER member-countries that are having external sources of funds, the ERC does not have the same financial or fiscal autonomy that most of its operational enhancement programs cannot get on the road when it is needed.

The ERC, however, enjoys the same autonomy that the majority of the CEER country-members do in terms of internal organization.  It can decide on its own the kind of organizational set-up that it wants to put up.  The same independence holds true with regard to the ERC’s personnel policies.  It must be noted, however, that “office politics” takes place during the selection and promotion of ERC staff.  Most of the staff gets employed with the ERC not because of what they know, but whom they know.  The ability and capacity of the applicant is only the second best consideration, while the affiliation to somebody is given the most weight in the selection and hiring process.  This is part of the Filipino culture called “padrino” system, which was inherited from our Spanish colonizers.  When it comes to promotion, the culture also prevails most of the time rather than the objectivity.  The “palakasan” system is being observed whereby whoever has the strongest affiliation or support (backing) from any of the officials gets the promotion.

Chapter 4 Synthesis of Regulatory Independence in the Philippines’ Electric Power Industry
This chapter consist of the assessment of:  (1) the internal and external environment of the ERC using the SWOT analysis; and (2) the interests and influences of the various stakeholders/ actors that affects ERC’s decision-making process with the use of the Stakeholders’ Analysis.  Some ways of measuring regulatory independence were presented, particularly Greve’s Test and using Pedersen’s Dimensions.  The policy propositions are also presented in this chapter and their possibilities are tested with the use of Dunn’s Synthesis Table, an adaptation from Toulmin’s model.  

4.1 Analysis of the Internal and External Environments 

The ERC’s internal and external environments are analyzed with the use of the SWOT (Strengths-Weaknesses-Opportunities-Threats) Analysis, as shown hereunder:

Figure 1
 SWOT Analysis on ERC
	     Strengths
	1.  Legally created and mandated as an independent regulatory agency  

2.  Executive (Presidential) support

3.  Decisions are not subject to confirmation or review by a higher administrative 
     body  and appealable only to the Judicial Branch
4.  High degree of accountability

5.  Consumer welfare promotion and protection

· Establishment of the Consumer Affairs Service

· Establishment of PU’s Consumer Welfare Desks

· Text ERC program (see 3.1 hereof)
· Promulgation of Magna Carta for Residential Electricity Consumers

· Programs to reduce rates

6.  Stakeholders’ participation in ERC’s activities 

· Public Hearings of cases filed

· Public Consultation of proposed Rules and Guidelines

7.  Presence of an employees’ union

	   Weaknesses
    Weaknesses  

    (continued)

	1.  Lack of experience to regulate a restructured (competitive) EPI   

2.  Lack of financial or fiscal autonomy 

· Dependence on donors for capacity building

· Failure to attract and retain qualified and experienced professionals/ personnel (i.e. ERC gets to hire new graduates and there is a high turn over of experienced and well-trained staff) 
· Failure to implement proposed programs for improvement and informational and image-building campaigns (the ERC is not even known in some areas/provinces)
· Failure to enforce police powers/on-the-spot check on DUs (ERC is merely relying on submitted documents to check the accuracy of their electricity charges)
3.  Low level of transparency

· Due to informational asymmetry or difficulty to access/obtain information

4.  Lack of institutionalized personnel training

5.  Personnel’s demoralization

· Due to improper management practices (e.g. unequal treatment and workload distribution)

· Lack of personnel’s career path

· Lack of an objective performance appraisal

6.  Relatively disorganized organizational structure/functions

	   Opportunities
	1.  Donors’ funding support 

2.  Collaboration with other local and international agencies (e.g.  academe, foreign 
     regulatory agencies)
3.  Participation in local and foreign trainings/workshops/Seminars

	Threats
	1.  High turn-over of experienced and well-trained personnel

2.  Use of foreign consultants and foreign policies

· Consultants stay on a short term basis only

· Foreign policies may not be applicable in the Philippine setting

3.  Exemption from the salary standardization getting repealed

4.  Presidential appointments

5.  Changing political climate


On the basis of the Strengths presented above, it is apparent that the ERC is an independent regulatory agency given mandate to enforce rules and regulations by existing law, more particularly the EPIRA. It has been able to act autonomously in promoting and protecting consumers’ welfare. It has also been involving stakeholders in its public hearings and consultation process which gives it support in implementing various programs. The ERC is also expected to enjoy political or executive support due to the President’s appointment of the heads of the ERC.   This condition, however, has an implication on the question of the autonomy of the ERC.  
Looking on the Weaknesses and Threats, it could be noted that since reforms, such as restructuring and privatization, are new phenomenon to the Philippines which has little or even no experience thereon, it is quite difficult to regulate the utilities in the restructured (competitive) environment. It would require a lot of experience to deal with such reforms, which experience would be acquired over time. Also, given the circumstance that the reforms were initiated as packages from donors with aid conditionality, less was done to build the capacity to deal with regulation complexities. At the same time, the turn over of experienced and well-trained personnel pose a big challenge to ERC since it still lacks capacity to attract and retain qualified and experienced personnel. The high turn over can be attributed to personnel demoralization and poor motivation mechanisms in the ERC and the more attractive incentives being offered by other companies, particularly the regulated entities.
The low level of transparency, however, weakens the ERC’s capacity to enforce regulations. With transparency, the stakeholders and the public are expected to be well informed of the regulation process. By having well-informed stakeholders, there is a likelihood of increasing control and support on the part of ERC. This will give the regulator legitimacy to enforce the said regulations to the stakeholders, and provides incentive on the part of the stakeholders by way of better appreciation of the regulatory process. Presidential appointments still pose a threat because the possibility of the executive’s influence toward ERC will always be there and the ERC’s autonomy will remain to be questioned.
Still, there are Opportunities like the donors’ funding support; collaboration with other local and international agencies; and participation in local and foreign trainings which would likely increase the capacity of ERC to deal with complicated regulatory issues. However, efforts have to be exerted to augment the autonomy of the ERC and increase morality of personnel to reduce the turn over and attract new qualified personnel. 

4.2 Stakeholders’ Analysis

Below is the analysis of the stakeholders interests and the level of influence that they currently have in the ERC’s decision-making process:  

Figure 2
 Stakeholders’ Analysis
	Stakeholder
	Stakeholder’s Interests
	Stakeholder’s Influence  in Decision-making

(A-High; B-Medium; C-Low)

	Industry Participants / Electric Utilities:

 - Distribution Utilities

 - Generation Companies

 - Electricity Suppliers
	· Profit optimization

· Recovery of investments

· Business stability


	B

	Consumers:

· Public

· Civil Society Organizations

· Industries
	· Reliable and affordable electricity

· Reliable and affordable electricity

· Reliable and low cost of electricity
	B

	Politicians
	· Popularity 

· Political stability
	A

	Donor Agencies
	· Interest on loan

· Influence policies to their favour (e.g. institution of reforms, such as privatization)
	A

	Electricity Experts/Consultants 

/Academe
	· Provide consultancy services
	A

	Government and Other Gov’t. Agencies
	· Provide basic services

· Collect taxes from the EPI participants

· Attract foreign investments

· Economic growth and stability
	A

	Potential Investors 
	· Market expansion and profit
	A

	Financial Institutions
	· Profit out of interest from loans granted to industry participants
	C

	Media/Journalists
	· To promote their publications or TV networks

· Gain recognition for career advancement
	C


The above matrix supports the views of Cook and Villamejor-Mendoza (2006) that regulatory governance is a struggle of technical and political considerations and that, evidently, public interest is not the foremost consideration.  It is a process that emerges from the conflict of opposing interests, reconciliation and balance, and discretion and choice.  Thus, the test of the regulator’s success is not that they have adequately served public interest, but that they have not abused their discretion and have followed processes that were conducted in a fair and transparent manner. 

On the other hand, Ahrens (2002) argued that:  “regulators, just like the state, are having embedded autonomy as it is relatively independent from other social forces since it is permeable and responsive to them.  Instead of focusing only on the development of the regulator’s technical capacity, and attempting to protect them from the political and social realities that surround their sector, their country and the world, what may be required is embedded regulatory autonomy.”  For Cariño, embedded regulatory autonomy is independence plus.  This is due to the fact that regulators are not robots and structures are permeable, the possibility of influence of forces outside the regulatory system would always exist.  Some of these forces may either push for the public interest or for private interest.  Thus, in order to discern the public interest, the regulator must allow or even encourage, the competition of ideas and interests, and the bargaining and negotiation of all affected parties.  There is a need, therefore, for transparency, accountability, and representation (Cook and Villamejor-Mendoza, 2006).  
A more vivid illustration of the ERC’s current decision-making process is presented below as it is influenced by the various stakeholders and actors in the EPI as follows:

Figure 3
 ERC’s Decision-Making Process








The above illustration shows that the Government, including other government agencies, Politicians, Donors, Consultants and Potential Investors are given the most consideration in ERC’s decision-making process.  Understandably, ERC’s decisions must adhere to the requirements of the said upper actors as they either provide the funding for ERC’s sustenance or the expertise and experience in regulating a restructured EPI.  Meanwhile, the ERC tries to strike a balance between the interests of the Stakeholders or industry participants and the Consumers, whereas the Financial Institutions (those giving loans to the stakeholders), and the Media people are having lesser impact on ERC’s decision-making.

4.3 Greve’s Test of Regulatory Independence
Greve (2002) has devised a test for regulatory independence by asking five questions:   (1) Can the minister interfere and overrule the decisions made by the authority in specific cases?  (2) Can the minister name strategic decisions regarding the regulation?  (3) Does the same personnel policy and management rules apply as in the central administration in general? (4) Can the minister formulate policy independently of the regulatory authority? (5) Is the regulatory authority financed by government and parliament through the ordinary state budget?
Applying Greve’s test for regulatory independence on the ERC, the results would be as follows:

Figure 4
Greve’s Test of Regulatory Independence
	Greve’s Test of Regulatory Independence
	Response

	1.  Minister can interfere and overrule the decisions made by the IRA
	No

	2.  Minister can name strategic decisions regarding regulation
	No

	3.  Personnel policy and management rules apply as in the central administration
	No

	4.  Minister can formulate policy independently of the IRA
	No

	5.  IRA financed by government and parliament through the ordinary state budget
	Yes


According to Greve, the answers to the questions should be a “No” in order for a regulatory agency to be classified as having a high degree of regulatory independence.  In the case of the Philippines’ ERC, as shown in the above table, majority of these questions get a negative response, except for the last question regarding the finances and budget.  Thus, it is only in this particular aspect that the ERC cannot be said to have independence as it relies and is stuck on government appropriations.  It must be clarified and emphasized, however, that this observation is confined merely on Greve’s test of regulatory independence.

4.4 Pedersen’s Dimensions of Regulatory Independence
As presented in the previous chapter (Chapter 3), Pedersen has identified four dimensions of regulatory independence:  (1) Dimension A (Independence from government); (2) Dimension B (Independence from Stakeholders; (3) Dimension C (Independence in Decision Making); and (4) Dimension D (Organizational Independence).  The said dimensions are herein used as a means to gauge the level or degree of ERC’s regulatory independence by judging if the degree of regulatory independence is:  5 – Very high; 4 – High; 3 – Moderate; 2 – Low; and 1 – Very Low.  Analysis of the ERC’s level of regulatory independence using Pedersen’s four dimensions is shown below:

Figure 5
 ERC’s Analysis of Regulatory Independence 
	Dimension of Regulatory Independence
	Degree of Independence*

	A - Independence from Government
	3

	B - Independence from Stakeholders
	3

	C - Independence in Decision-making
	4

	D - Organizational Independence
	2


*5 – Very high; 4 – High; 3 – Moderate; 2 – Low; 1 – Very low

Independence from Government was rated as having a moderate degree of independence due to the fact that the ERC officials, i.e. Chairman and Members of the Commission, are appointed by the President, and that the budget of the ERC comes from government appropriations.  Thus, it can be said that there is not so much independence for the ERC on this particular dimension.
Independence from Stakeholders is rated to have a moderate level of independence in view of the presence of the two situations (out of three) identified by Pedersen that may compromise regulatory independence.  These situations are:  (1) the regulated entities manipulating the regulator through information asymmetry; and (2) the appointment of regulators coming out from the regulated entities which makes them prone to “philosophical capture” as they have been associated and were made to understand and sympathize with the problems of the regulated entities.
Independence in Decision-making is ranked as having high independence in view of the fact that the ERC decides or come up with decisions on its own and that even the President or other government agencies cannot interfere.  The orders and decisions of the ERC are appealable not to the Executive Branch but to the Judicial Branch of the government, i.e. Court of Appeals and Supreme Court, which is likewise promoting independence of the commission.  It is also worthy to note that the Supreme Court, in most cases, respects the orders and decisions of the ERC, not only for their technicalities, but also  in recognition of the ERC’s expertise on matters pertaining to the regulation of the electric power industry.  This move of the Supreme Court upholding ERC’s orders and decisions in most instances further strengthens the ERC’s regulatory independence.  Nonetheless, the fact remains that the ERC still seeks the guidance of consultants, particularly foreign, in coming up with new policies.  
Organizational independence is ranked to have a low level of independence giving utmost consideration to the fact that the ERC lacks financial or fiscal autonomy.  It is for this reason that it is having problems on retaining and attracting qualified and experienced staff in the ERC.  Also, it (the ERC) has took advantage of donors’ offer for technical assistance to upgrade the officers and staff’s skills and capacity due to its financial inability to provide for the same.

Let it be emphasized that the ratings presented above were done in consideration of the concepts used as underlying bases in this paper carried through the literature review undertaken in this research.
4.5 Challenges Ahead

Based on the foregoing analyses that have been undertaken, the issues that would still continue to persist would be considered as the major challenges to the ERC’s exercise of regulatory independence, particularly:

· Political interference.  Given the fact that the President is the sole appointing authority of the heads of the ERC, as provided for in the EPIRA, doubts on ERC’s regulatory independence will continue to exist.  The political culture in the Philippines is also a big factor that cannot be ignored.  Requests from politicians are, almost, compulsory, as they can influence the budget to be granted to the ERC.  Thus, any request has to be considered and granted in order to maintain good relations with them.

· Insufficient technical capacity.  Reforms introduced in the Philippines, particularly in the electric power industry, have always emanated and patterned from developed countries.  Given the novelty of such reforms, plus the fact that the electric power industry is dynamic (keeps on changing) by nature, gaps in the technical knowledge and skills have to be filled.  Thus, the local and traditional brains need to be upgraded correspondingly and constantly to ensure the successful implementation of such reforms.  A related concern, however, is the availability of funds to undertake the capacity-enhancement project.
· Lack of transparency.  This is an inherent problem among regulators as the regulated entities will always try to cover up the details of their operations to protect their interest and obtain a favorable action or decision from the regulator.  Thus, problems of information asymmetry and access to documents of the regulated will remain to be a challenge for the regulator.
· Inadequate government funding.  In developing countries, such as the Philippines, insufficient funds have always been a normal phenomenon.  The financial aspect, however, has a very big impact on the operations of the regulatory agency.  Several avenues can be explored, nonetheless, to mitigate if not totally address this concern.  
4.6 Policy Propositions

Given the preceding issues and challenges, some policy propositions are being proffered to help upgrade the ERC’s exercise of regulatory governance.  The wide array of literatures on regulation, regulatory governance and regulatory independence consulted and reviewed for purposes of this paper have provided knowledge and insights as to what should constitute an effective regulator and regulatory independence, for that matter.  The following policy propositions are being suggested to enhance the ERC’s regulatory independence:

1. Lobby for the amendment of Sec. 38 of the EPIRA to absolve the President from having the sole prerogative to appoint the Chairman and Members of the ERC.  Instead, the legislature can be involved on the ERC’s appointment process (Johannsen, 2003). This would not only provide a more democratic way of appointing heads to the ERC, but would also help erase the doubts on its independence and loyalty.  

2. Creation of supplementary rules that would provide for the:  (i) inhibition of appointed regulators that are former employees in the industry, especially of the regulated entities, from participating in the decision-making process of cases concerning their former employers; and (ii) restriction to appointed regulators from having any personal or pecuniary interest in the electricity sector during their term (Johannsen, 2003).  The inhibition of former employees of the industry from participating in the decision-making process of cases concerning their former employers upholds the argument of Makkai and Braithwaite (1989) that the regulator’s independence may be compromised since the former industry employees have socialized and were made to understand and sympathize with the problems of the regulated entities. 

3. Hiring of additional foreign consultants would compensate for the insufficient technical capacity in ERC (Patalinghug and Llanto, 2005).  Some donor’s funding support can be tapped to finance the hiring of additional consultants given the modest budget allocated by the government to the ERC.  The consultants, however, should be required to share his knowledge and expertise by way of training some local staff of the ERC to ensure that there is knowledge transfer should consultants decide to leave. 
4. Creation of an Advisory Committee composed of consumers, industrial, labor, etc. representatives, who will be obliged to attend hearings or public consultations, to represent the perspectives of weaker groups (Dubash and Rao, 2005).  This undertaking will not only improve the transparency aspect of the regulator but will also enhance participation of all stakeholders.
5. Public hearings to be conducted in the local region (Dubash and Rao, 2005), where the applicant-industry participant is based, instead of at the usual ERC venue at its Central Office, and to be conducted in the vernacular or, at least, in the national language to provide better appreciation, especially of those at the grassroots level.  This undertaking would result to more educated publics as this proposal would reduce informational asymmetry.
6. Fiscal autonomy for the ERC by allowing it to use a bigger percentage of its income as funds, instead of remitting them to the National Treasury (Johannsen, 2003), to enhance its operations/services and, in effect, its image.  Acquiring fiscal autonomy will also help solve another pressing problem faced by the ERC regarding the high turn over of experienced and well-trained personnel in favor of other high-paying jobs, local (sometimes transferring to the regulated entities) and abroad.

7. Strictly implement the punitive sanctions to applicant-industry participants that do not fully comply with documentary requirements in support of their applications.  This option would help address information asymmetry and improve public perception on the ERC when it (ERC) penalizes the regulated entities.  In the past, the then ERB seems to be reluctant to implement its punitive rules as it simply comes up with several warning Orders which merely reprimands violating industry participants and not really penalizing them.

The feasibility of the above policy propositions was tested using the Synthesis Table, as shown in Fig. 6:

Figure 6
 Synthesis Table of Policy Propositions
	    CLAIM

 (I propose that ……)
	     DATA

(given that …)
	    WARRANT

   (and given the principle  

                 that …)
	REBUTTAL

(unless……..)

	1. Lobby for the amendment of the law (EPIRA) that provides for the exclusive power of the President to appoint the Chairman and Members of the ERC and the legislature put in place of the President.  
	Legislature appointment has been practiced in several European countries to prevent questions and doubts on the independence of the regulatory authority (Johannsen, 2003).
	Legislature appointment is suitable in a democratic country, such as the Philippines, and helps minimize, if not remove, doubts on the regulator’s independence and loyalty.
	Legislature’s reluctance to amend the law (EPIRA) due to political ties with the President.

	2.  Creation of supplementary rules that would provide for the:  (1) inhibition of former industry employees in the decision-making process of the ERC on cases concerning their former employers; and (2) restriction to the appointed ERC officials from having any personal or pecuniary interest in the industry.
	Some European countries have this restriction on the appointed officials banned from having any personal or pecuniary interest in the industry (Johannsen, 2003).
	Regulators who were coming out from the regulated entities may be prone to “philosophical capture” since they have been socialized and were made to understand and sympathize with the problems of the regulated entities (Makkai and Braithwaite, 1989).
	Political intervention that would hamper, if not prevent, the creation of supplementary rules that would inhibit former industry employees in the decision-making process of the ERC on cases concerning their former employers; and restrict the appointed officials from having any personal or pecuniary interest in the industry.

	3.  Hiring of additional foreign consultants to compensate for the insufficient technical capacity in the ERC.
	Some countries, Chile, Mexico, and Argentina, addressed their skills gap by hiring consultants to undertake or review proposals (Galal and Nauriya, 1995).
	International consultants are knowledgeable and skilled of the new developments or reforms because the reforms have been undertaken in their countries. 
	Masses, civil society organizations disapproval of the use of foreign consultants as they are not aware of the peculiarities of the country adopting the reforms which, in effect, may not serve the interest of the publics.

	4.  Creation of an Advisory Committee composed of the various industry stakeholders. 
	This procedure, which was implemented in Andhra Pradesh, India, was meant to address transparency issues in the regulatory decision-making process (Dubash and Rao, 2006). 
	· Representation from the various sectors of the society provides significant input in the decision-making process and helps avert future issues due to lack of consultation from the various sectors.

· Involving the various affected sectors in the decision-making process helps improve the regulatory legitimacy.

· Inclusion of the various industry stakeholders helps to develop more appropriate action plans; increase support for a reform policy; and guide a participatory, consensus building process.  
· Inclusion of stakeholders helps to maintain the support of those who are currently supporters, convert the opponents to supporters, weaken the power and leadership of the opponents, and convert the neutral stakeholders into active supporters.
	· Representatives of the various sectors are disinterested to participate and take part in the Advisory Committee as it is a voluntary work and no corresponding compensation is provided for such undertaking .

· Creation of Advisory Committee with various industry stakeholders may result to the regulatory capture by the industrial interests and conflict of interests among industrial actors.    

	5.  Conduct of public hearing in the local region and in the vernacular to improve the regulatory process by reaching out to the grassroots level.
	This is another strategy undertaken in Andhra Pradesh, India to encourage public participation and minimize information asymmetry (Dubash and Rao, 2006).
	· Participation at the lower level will be encouraged as they take part in formal institution has great potential and political appeal. 

· A necessary part of the process in developing appropriate solutions in any planning process.
	The regulatory agency’s budget does not allow or cannot afford to finance the conduct of public hearings outside its premises.



	6.  Fiscal autonomy for the ERC by allowing it to use a bigger percentage of its income as funds to enhance its operations and services.
	In some European countries, independent regulatory authorities enjoy more financial autonomy by having external sources of funding, i.e. fee levied on the regulated industry (Johannsen, 2003).
	Fiscal autonomy enhances independence in decision- making in operations/services without conditions attached to fund.
	Politicians’ objection to grant the requested fiscal autonomy for ERC’s operations as they will lose some form of control over ERC once fiscal autonomy is granted to it.

	7.  Strictly implement the punitive sanctions to applicant-industry participants that do not fully comply with documentary requirements.
	The then ERB issues warning Orders which merely reprimands applicant-industry participants submitting incomplete documents in support of their applications.
	Transparency of the regulated entities’ operations by way of submitting complete documentary requirements in support of their applications would reduce information asymmetry.
	Regulated entities’ reluctance/refusal to submit documentary requirements that would have negative impact on their applications.


Chapter 5 Reflections and Conclusions
The empirical studies presented in this paper proved that regulatory independence in both developed and developing countries, such as the Philippines, varies in terms of the extent or degree that it was practiced.  The diversity can be attributed to the concept of Cariño pertaining to ‘Embedded Regulatory Autonomy’ which recognizes influences on the regulatory system from outside forces, e.g. politicians, donors, stakeholders, civil society organizations, etc.  Given the said influence of the various actors, plus the political and administrative systems and cultures that inherently exist, the exercise of regulatory independence at the fullest can, thus, be very difficult to achieve.  There is, therefore, a need for the regulators to live and deal with such influence in a proper manner, rather than work against them (as Minogue indicated), in order for the regulatory process to succeed. 
Obviously, there is still much to be done in order for the ERC to improve on its exercise of regulatory independence.  Measuring the degree of regulatory independence on the basis of Pedersen’s dimension of regulatory independence (4.4 hereof) shows that the ERC, as of now, is just at the middle of the scale, i.e. 3, given the scale of 1 to 5.  Thus, half of the regulatory independence level has been achieved, but still the other half has to be worked out.  The good news, however, is that the challenges can be addressed and are not totally hopeless.  It must be realized, though, that addressing these concerns would not happen overnight and would take some time, as there would always be nitty-gritty that needs to be accomplished to get the policy propositions (4.6 hereof) operationalized.  In the meantime, however, these challenges can be viewed in a positive light and make it work for the benefit of the ERC.  This insight is inspired by the story of the two prisoners who are having different views about the rain; one having a negative view, while the other having a positive outlook.  Prisoner A feels sad about the rain because he knows that people, especially the children, would not be able to go out and play, whereas Prisoner B feels good about the rain as he knows that the farmers would benefit from the rain by helping them grow their crops.   In short, the story simply shows that there is always a good side in everything, even though that something is bad itself.  Most of the time, people gets focused on the bad side or drawbacks and fails to see the good side or benefits of circumstances. 
In Chapter 3, I have identified the persisting concerns on regulatory independence in the Philippines’ electric power industry that serves as challenges that hinders its (regulatory independence) exercise to the fullest.  The challenges identified were:  (1) Political interference; (2) Insufficient technical capacity; (3) Lack of transparency; and (4) Inadequate government funding.  These challenges, however, (except for the inadequate government funding) can be likened to a piece of battery that has both the negative and positive polarities.  As such, one can make use of the positive side, in spite of the negative side. 
First, the political alliance or ties with the President can be taken advantage of by seeking his/her assistance for the grant of fiscal autonomy in order for the ERC to attain more organizational independence which, effectively, improves its regulatory independence.  
Second, having insufficient technical capacity would keep the donor’s technical assistance to the ERC in terms of funds and the provision of foreign consultants.  In this way, the ERC gains technical (knowledge and skills) advantage over the regulated entities.  In the past, particularly during the ERB times, the big and affluent regulated entities have looked down on the ERB staff as they were in a more advantaged position because of having their own consultants.   Under the ERC regime, however, this is no longer the case.  The ERC has gained more regulatory legitimacy and competence.  Unlike before, the ERC is now the technology or development proponent or innovator rather than just being the recipient and implementor.  This is evidenced by the fact that it has developed and promulgated new rules and guidelines for the restructured electric power industry and introduced a new internationally-accepted form of regulation, i.e. PBR (Performance-Based Regulation).  Also, these developments will help address the problems on transparency, particularly information asymmetry of the regulated entities, and inadequate funding.  
Third, the lack of transparency should serve as a challenge to improve existing ERC rules and procedures.  This lack of transparency, particularly on the part of the regulated entities has caused the ERC to adopt a new form of regulation, as mentioned above.  The PBR promotes economic efficiency that would result to reasonable electricity rates.  
It is believed that this research paper have adequately and fairly looked at both sides of the coin, i.e. in and out of the ERC, and has provided an objective view of the ERC’s exercise of regulatory independence.  On the basis of the findings and analysis undertaken herein, it can be said that the ERC still has a lot of homework to be done to improve on its regulatory independence aspect.  Nonetheless, achieving full regulatory independence would still be far-fetched as affirmed by a quotation from Johannsen that says:  
“The concept of a completely autonomous and absolute regulator may be very far from the practical reality, as independent regulators have to cooperate with numerous actors including both government institutions and the regulated 
industry.” (Johannsen, 2003)
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