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Abstract
This study is about debates concerning the right to reparation and the politics of reparations, in the broad sense, under ICC mechanisms. In particular, the study aims to reflect on the difficulties of realizing reparations from an International Criminal Law perspective in the context of conflict and post-conflict situations and to provide a basis for further research and discussion. Using Ehrlich’s perspective on the ‘living law’, this study suggests that practices are being informed by the existing limitations of reparations mechanisms under the ICC, including limitations of resources, and the scope of which victims should be included.  One unavoidable problem is that some victims will not be included in ICC reparation orders. A number of key debates are identified. The first concerns the lack of a framework for deciding on reparations, and how that has affected a range of actors and practitioners concerned with reparations processes.  The lack of principles can in turn create tensions between State Parties and the Court concerning their respective responsibilities for reparations. The second key debate is the tension between the Trust Fund for Victims and the ICC, and how their respective mandates for working with victims are inter-related.  Finally, the study raises the whole question of what part complementarity might play in making reparations for victims of international crimes practicable and more just in future. The study explores these key debates on the basis of interview material and a range of secondary sources (academic, NGO, ICC documentation).  In exploring a range of views about these issues, the study contributes to the processes currently taking place around ICC reparations, which can be defined as part of the ‘living law’ of realising the Rome Statute.  
Relevance to Development Studies

The ICC, situated in The Hague, city of Peace and Justice, is a clear example of an international attempt to use law to address a range of international crimes. This study was conducted on the basis of interviews with a range of actors including: academics, ICC staff, Trust Fund for Victims staff, diplomats of State Parties of the ICC, NGO staff and legal representatives of the victims.  On this basis, and using a range of secondary sources, this study explores some dilemmas of making international justice work for the victims of international crimes. The importance of this to any ‘transitional’ justice process is clear. 
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Chapter 1 
Introduction
In this Chapter, the focus of the research is introduced, as well as the three key research questions and main themes of the study. The research methods and sources of information are explained, and an overview provided of the right to reparation under International Criminal Law as well as the reparations scheme of the International Criminal Court (Henceforth will be referenced as ICC). The Chapter also describes the key debates and controversies to be analyzed in this study around turning law - the legal provisions on reparations of victims as provided for in the letter of the Rome Statute - into Ehrlich’s concept of the ‘living law’, which has real implications for actual victims.        

1.1 Research Problem
The ICC is the first international criminal tribunal to recognize the right to reparation as a full legal remedy against an individual and by another individual.  At present the ICC has not ordered any reparations, nor has it developed principles on this issue. There has been much discussion on how this right to reparation will be realized. Indeed, how this right will be translated into reality in an effective and meaningful manner has to be analyzed in a wider context. The ICC determines individual responsibility for the commission of international crimes: crimes against humanity, war crimes and genocide. The nature of these crimes involves mass violations of human rights and serious violations of International Humanitarian Law (IHL). Additionally, most of the situations and cases that are under the jurisdiction of the Court involve conflict and post conflict situations, which are also characterized by economic inequalities and poverty. Thus, the amount of victims likely to approach the Court is vast. Due to the ICC’s structure, purpose and nature (legal technicalities), the Court will be only able to distribute reparations for certain number of victims (Wierda and Greiff 2004: 7), leaving many victims without some form of reparation in the strict sense (Some victims however are receiving and will receive assistance from the Trust Fund for Victims-TFV).  Additionally, most of the defendants have been declared indigent, thus there’s lack of sufficient economic resources to make reparations a reality. 

Article 75 of the Rome Statute states that “[t]he Court shall establish principles relating to reparations to, or in respect of, victims, including restitution, compensation and rehabilitation.” In effect, some opponents during the drafting of the Rome Statute stressed that the provision will distract the Court from its primary responsibility, which is to prosecute. Nevertheless, a consensus emerged that “[a] Court whose exclusive focus was purely retributive would lack a dimension needed to deliver justice in a wider sense” and there was need to recognize that victims of international crimes not only had an interest in the prosecution of offenders “but also an interest in restorative justice, whether in the form of compensation or restitution or otherwise” (American University, Washington College of Law 2010: 23). 

If we take into consideration that the ICC was meant also to have an impact in restorative justice this means that reparations will have a wider role and should besides compensation pursue recognition, civic trust, and social solidarity. But how can the ICC achieve all these goals? Hence, this paper seeks to explore several debates around the making into reality the legal provisions on reparations of the Rome Statute.  The main informants of the study included: academics, NGO staff, diplomats from different embassies of the State Parties, ICC staff and TFV staff, as well as victim’s legal representatives, a sample of whom were interviewed.  
In exploring these debates this study will account on the ongoing politics of reparations under the ICC system and will illustrate how political, legal and social and economic realities inform these debates and influence on how the right to reparation in international criminal law will look like in reality. This research is exploratory in the sense that there has not been any reparation order issued by the ICC and therefore is not possible to determine as a fact the impact on victims’ right to reparation of the design and implementation of reparations orders of the ICC. This research instead aims to reflect on the difficulties of realizing reparations from an international criminal law perspective in the context of conflict and post conflict situations and to provide a basis for further research and discussion. Additionally, it illustrates the perceptions and opinions of the people that are involved in the process of making the right to reparation a living reality in international criminal law.

This paper will focus on three debates that illustrate major challenges and difficulties of working towards the realization and implementation of victim’s right to reparation. 

1. The first debate concerns the lack of general principles on reparations and the consequences of this absence for the preparation of the work of different actors (victims, legal representatives, NGO, State Parties) in the realization of the right to reparation before there are reparations orders from the ICC. Additionally, the paper will explore the role of State Parties of the Rome Statute in the debates concerning this issue. 
2. The second debate refers to the fact that in situations of on-going conflict and post- conflict situations the ICC because of its nature and structure will only be able to repair the suffering of some victims and large number of victims will be left out of any form of redress. This has implication from a restorative perspective.  The crux of the debate in this researcher’s opinion lays on the question of which institution, the Court or the TFV (Henceforth will be referenced as TFV), is the primary one when it comes to victims (See Mégret 2009: 5).      
3. A third and final issue, explored briefly in this study in Chapter 5, is the complex relationship between national jurisdictions and ICC jurisdiction, concerning reparations for victims of international crimes. Within their national jurisdictions, states are responsible under Human Rights Law (HRL) for providing effective remedies for victims of crimes, including through reparations (Baussiouni 2010: 605).  Given the magnitude of reparations that might be needed in conflict and post-conflict situations typical of ICC cases, this short chapter opens up the question of how the Assembly of State Parties (ASP) might serve as a potential catalyst for national states to comply with their responsibilities in future, in relation to cases brought to the ICC.

1.2 Key Research Questions: The Politics of Reparations 
This study is concerned with how the provisions on reparation of the Rome Statute (Article 75) are being translated into practice; into a ‘living law’, and how although no reparations order has yet been made, formally and legally speaking, this process of translating legal provisions into practices has already started.  Even before any reparation order has been issued, it is already taking up considerable energy, debating how such reparations should be implemented and understood. The detailed debates around this question are the focus of the main body of the study, which seeks to answer three main question around the ‘politics of reparations’ in relation to the ICC.  

In the absence of an agreed overarching framework for reparations and taking into account the particularities of the structure and limitations of the Rome Statute system when dealing with future reparation for victims (Chapter 2), the three central questions, which deal with current debates among different actors, each of which guides one chapter (3, 4 and 5 respectively), can be expressed as follows: 

1. What are the consequences of the lack of general principles on reparations in the ICC context in the preparation of the work for the realization of the right to reparation?  
2. Which institution, the Court or the TFV, should have primary responsibility for reparations when it comes to victims? 
3. How can State Parties complement ICC in providing reparation to individuals who have been victims of international crimes? 

This study explores the politics of reparations around the Rome Statute System involving a multi-actor perspective, especially those concerned with translating law in the statutes into ‘living law’.  Turning law into practice is not a straightforward operation and the politics of reparations, which involves the debates and controversies that take place in deciding how reparations should be designed and implemented; illustrate the difficulties of realizing reparations from an International Criminal Law perspective and in the context of conflict and post conflict situations. 
1.3 Methods and Limitations 
In order to answer these three key questions, the researcher interviewed a number of different kinds of actors, including people working in The Hague on issue of reparations. Among these actors were: staff of NGOs, ICC and TFV staff, diplomats from different embassies of State Parties to the Rome Statute, as well as academics and legal representatives of victims. The persons interviewed are quoted by name, in most cases, and in reference to their post at the time of writing. Quotes from them include their personal and professional reflections and insights on the matters explored. They do not, in most of the cases, reflect their official position view or the view of the organization they work for, since this would have implied prior internal consultation on their part within their organization.  This is also true for diplomats of State Parties, from whom an official position would have required prior consultation with their respective capitals and authorization to provide their state’s formal position.  Since some of the diplomats expressed the view, at the time of this research, that their State did not have an official position concerning reparations, their views are presented as purely personal.  At the time of writing, State Parties had not adopted any collective position regarding this issue.  The researcher interviewed the legal representative of some of the victims in the first ICC case, the The Prosecutor v. Thomas Lubanga Case. This lawyer manifestly expressed his views were not taken to be the views of the victims, but his personal opinion.  

Secondary data, in the form of surveys conducted in Congo and Uganda among victims, as part of an academic study, are also referred to in this study. Victims were asked about their perceptions on future reparations of the ICC in order to have a general idea of what are victim’s views on this matter.  Additionally, the researcher collected data from academic articles, written documents and reports as a secondary source. The data collected from the interviews and written texts was analyzed contrasting the different views of the different actors and analyzing their implications in relation to the realization of the right to reparation.

Finally the researcher will sometimes make reference to specific cases that are under the ICC’s jurisdiction in order to better illustrate in practice the existing difficulties of realizing the right to reparation in conflict and post-conflict situations. Reference will be made to the first three cases that are likely to be ruled on in 2012, and where the ICC judges may therefore issue reparation orders in the course of a year or two. These three cases are: The Prosecutor v. Thomas Lubanga Dyilo, The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui and The Prosecutor v. Jean-Pierre Bemba Gombo. (For more information about the main case, the The Prosecutor v. Thomas Lubanga Dyilo, see Chapter 2.1).  
1.4 Theoretical Framework: Reparations and International Criminal Law

In the present section I will provide a brief overview on the right to reparation in International Criminal Law and how this right is currently set out in the Rome Statute.  Human Rights Law has been the primary field of international law where the right to reparation is recognized for individuals. In effect, many human rights treaties
 provide remedies for individuals that suffered harm for the actions and omissions, in this case of state authorities (Zegveld 2010: 82-83). However, under Human Rights Law, individuals exercise these rights to reparation against a state and not against individuals or other organizations.   

By contrast, under International Humanitarian Law (IHL), states have been reluctant to recognize a right for victims to claim reparations (Ibid 2010: 83). Nevertheless, according to Zegveld a number of rules refer explicitly to concepts such as ‘rights’, ‘entitlements’ or ‘benefits’ (Ibid: 83)
. Additionally, it has been asserted that Article 3 of the 1907 Hague Convention IV respecting the Laws and Customs of War provides a basis for claims brought by individuals when it states that: “a belligerent party which violates the provisions of the said Regulations shall, if the case demands, be liable to pay compensation. It shall be responsible for all acts committed by persons forming part of its armed forces” (Ibid: 84).  As Professor Theo van Boven has mentioned that there are good reasons to regard the UN General Assembly Basic Principles and Guidelines on the Right to a Remedy and Reparations for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law (Henceforth will be referenced as the Basic Principles) as the result of a “lengthy process of consideration and review by non- governmental and governmental experts and that the significance of the document was considerably enhanced by its adoption by the UN General Assembly without a dissenting vote” (van Boven, 2009: 32; see UNGA Res. 60/147 2006: 3). 

Moreover, it is important to mention that the UN Basic Principles on the Right to a Remedy sets out accepted forms of reparation (REDRESS 2011a: 11) and refers besides compensation to other forms of reparation such as: restitution, rehabilitation, satisfaction and guarantees of non-repetition.  According to these Principles restitution seeks to restore “the victim to the original situation before the gross violations of international human rights law and serious violations of international humanitarian law occurred” (UN Basic Principles, Principle 19). Restitution measures include: “restoration of liberty, enjoyment of human rights, identity, family life and citizenship, return to ones place of residence place of residence, restoration of employment and return of property” (Ibid).  
Principle 20 of the UN Basic Principles states the following concerning compensation: “compensation should be provided for any economically assessable damage, as appropriate and proportional to the gravity of the violation and the circumstances of each case resulting from gross violations of international human rights law and serious violations of international humanitarian law such as:  (a) physical or mental harm; (b) lost opportunities, including employment, education and social benefits; (c) material damages and loss of earnings, including loss of earning potential; (d) moral damage; (e) costs required for legal or expert assistance, medicine and medical services, and psychological and social services” (Ibid).  Rehabilitation, according to principle 21 includes medical and psychological care, as well as legal and social services (Ibid). 

The UN Basic Principles also include satisfaction and guarantees of non-repetition, which relate mostly to reparations awarded against states that against individuals (REDRESS 2011: 13). Satisfaction include measures such as the search for the disappeared, the recovery and the reburial of remains, public apologies, judicial and administrative sanctions, commemoration and tributes to victims, human rights training, official declarations or judicial decisions restoring the dignity, the reputation and the rights of the victims, among others (UN Basic Principles, Principle 22). Guarantees of non-repetition “comprise broad structural measures of a policy nature such as institutional reforms aiming at civilian control over military and security forces, strengthening judicial independence, the protection of human rights defenders, the promotion of human rights standards in public service, law enforcement, the media, industry, and psychological and social services” (van Boven 2009: 39; UN Basic Principles, Principle 23). 
  
It should be noted that the ICC is the “first international organization to introduce financial restoration as a punishment against individuals as a theory of international justice” (Fischer 2003: 200). The Statute of the ICC represents a huge step towards acknowledging victims’ rights to reparations; however there were many objections by the drafters of the Statute regarding the reparations provision under Article 75 (American University, Washington College of Law 2010: 23). Article 75 of the Rome Statute states that “[t]he Court shall establish principles relating to reparations to, or in respect of, victims, including restitution, compensation and rehabilitation.” 
Under the Rome Statute system, the ICC is not the only institution that has a mandate vis-à vis the victims. Indeed, Article 79 of the Statute provided that the ASP should create a Trust Fund for Victims (TFV). The TFV and its Board of Directors was established in 2002 as a separate institution from the ICC (Resolution ICC-ASP/1/Res6.).  The Fund has two mandates for victims of crimes under the jurisdiction of the ICC.  The first regards to reparations and according to Article 75 (2) of the Statute the TFV, if directed by the Court to do so, should implement Court ordered reparation awards. The second one concerns general assistance by which the TFV provides victims and their families, physical rehabilitation, material support, and/or psychological rehabilitation and the resources for these activities comes from the voluntary contributions from donors
 (Ibid).  The ASP adopted the Trust Fund Regulations in 2005 and started its operations regarding its assistance mandate in February 2007 (Kristjánsdóttir 2009: 172).

Finally, it should be mentioned that the ICC is complementary to national criminal jurisdictions (Article 1 Rome Statue). Thus, the ICC can only exercise jurisdiction when the national courts fails to act. The Court is then “a backstop to national jurisdictions” and provides “a simple substitution of an international forum for a domestic one” (Burke White 2008: 60).

1.5 Turning law in the statutes into living law: politics of reparations.  

In this section, we consider how the right to reparation, in the ICC context, can be analyzed through the concept of ‘living law’, as pioneered by Ehrlich. This exploratory study needs a framework that enables the researcher to make sense of debates and controversies that are at present taking place between practitioners and academics, around the reparations provisions of the Rome Statute and how they are translated into professional practices and reality.   Since the three sets of debates relate to translating law into practice, a common framework to make sense of these debates and inter-connect them is needed.  The concept of the ‘living law’ can indeed help to make sense of debates between different actors of the Rome Statute System and their outcomes. It may also help to clarify how reparations will look like once they are implemented, since they will not be implemented in a vacuum.  In effect, the researcher explores the politics of reparations by illustrating how legal, political and economic realities that inform current debates are already influencing how reparations will be transferred from a document to reality in the near future. Moreover, the study accounts for how these debates have already given rise to potential ‘tensions’ between the many different sets of actors mandated to translate ICC legal provisions into sets of practices. 


Although Article 75 of the Rome Statute provides for the right to reparation, according to Ehrlich “(…) legal propositions are not intended to present a complete picture of the state of law” (Ehrlich 1962: 488). As he argues, any legal proposition “merely presents that which is prescribed by the statute and fails to tell what actually takes place” (Ibid: 492); in the ICC case, what will actually take place remains unclear.  In an interview with Fiona McKay, who heads ICC’s Victims Reparation and Participation Section, she usefully summed up the problem with realizing the right to reparations, from a victim-centered point of view:

“It is a vacuum…it is especially challenging now, because in the future when the Court has handled cases it will be easier to say to the victims what is more likely to happen, or what could be the possibilities. But, right now it’s all-theoretical and the framework is broad and flexible. So, this is the biggest challenge we have, when we are working in places with victims and they hope and expect a lot and we have to say that we don’t know if there will be any reparations or if there will be, probably they will be limited. So, dealing with that, first of all not knowing how to explain, endeavoring to explain, and second of all, dealing with the fact that victims have a lot of expectations that maybe won’t be realized” (Fiona McKay, 13 June 2011).  
This provides an insight into why this study will analyze debates and controversies already influencing and starting to shape future realization of victims’ rights to reparation under the Rome Statute. Moreover, and what makes this study so important, is that these debates are taking place before any ICC decision has been taken about reparations in relation to any specific case.
1.6 Conclusion 

Article 75 of the Rome Statute states that the “Court shall establish principles relating to reparation (…)”. Yet so far, these principles have not been established. As the President of the Court, Judge Song, stated in a Conference in May 2011, reparations principles are to be established on a case and by case basis (REDRESS 2011b: 5). The implications of the lack of principles, and a clear framework for reparations around the Rome Statute System, is what this study explores through examining debates around this ‘living law’ problem. From available evidence, including interviews conducted during fieldwork, it does seem that many ICC State Parties and other ICC-related actors are still not clear about how to prepare for the work of reparations of victims of international crimes in future.  These problems will be discussed in Chapter 3. Chapter 4 will then go on to illustrate a second major set of debates concerning the interplay between two Rome Institutions, the ICC and the TFV, in addressing the rights of victims of international crimes. Finally, before the Conclusion, Chapter 5 explores briefly the relationship between national jurisdictions and the ICC concerning reparations for victims of international crimes. The aim of this chapter is to show that state cooperation to implement reparation orders as well as adopting their own national reparation mechanism will be vital in future in order to bring some sense of justice to victims, including those of crimes tried through the ICC.
The debates that will be illustrated in Chapters 3, 4 and 5 refer to different interpretation of legal provisions. Hence, this study analyzes how these interpretations are influenced by a range of factors. In effect, as Tamanaha has mentioned  “law operates within and subject to a host of enveloping factors-cultural, ideological, material, technological, and specially economic- which are in constant motion” (Tamanaha 2011:305).  The different interpretations and debates around the legal provisions, and their outcomes, illustrate the ongoing politics of reparation, and will certainly have implications on the right to reparation and how it will look in reality.  Law, the right to reparation, as envisaged in Article 75 of the Statute, merely presents what reparations will look like. On the contrary, it is the debates around the legal provisions and between the different actors of the Rome Statute System that will at the end give life to the right of reparation in the ICC context. 
Chapter 2 
Limits and Challenges in Realising the Right to Reparation
In this chapter, the following dilemmas are addressed: (i) the dilemma of convicting individuals for crimes that are collective in their nature and consequences, when those individuals have very constrained resources with which to repair victims (the question of ‘who will pay?’, and (ii) the scope of the beneficiaries and ‘other victims’ that will and will not benefit from ICC reparation orders. One of the key problems that underpin this study is that many victims will be left out of future ICC reparations awards.   This was the initial motivation for studying this problem.  

Although this study is not about any of the individual cases being tried at the ICC, the best-know case so far is the Thomas Lubanga Dyilo case. This is briefly presented to contextualize the discussion later in this chapter around victim reparations dilemmas in conflict and post conflict situations. (More information concerning current cases at the ICC is available at the ICC website: http://www.icc-cpi.int/Menus/ICC/Situations+and+Cases/) 

2.1 Situating the first ICC case: the Lubanga case 

The Democratic Republic of the Congo (DRC) ratified the Rome Statute on 11 April 2002. On 3 March 2004, the Government referred to the Court the situation of crimes within the jurisdiction of the Court allegedly committed anywhere in the territory of the DR and committed after the 1st July 2002 (when the Rome Statute entered into force). The Office of The Prosecutor (OTP) analyzed the situation and concentrated in the Ituri district.  After a preliminary analysis, the Prosecutor initiated an investigation on 21 June 2004 (ICC Case Information Sheet 2011a: 2).

Since 1999 in the Ituri district there were disputes over the allocation of land and the appropriation of natural resources.  The conflict has also been known as an ethic conflict between the Hema and the Lendu ethnicities.   A violent armed conflict was in place from July 2002 and December 2003 with the involvement of different armed groups (Ibid).   Armed groups allegedly committed on a massive scale war crimes and crimes against humanity. According to Woudenberg the armed groups massacred civilians, committed summary executions, torture, rape, forcibly abducted persons and recruited children into their armed forces (Woudenberg 2004: 190-1) .  Human Rights Watch reports mentioned that at least 5,000 civilians died from direct violence in Ituri between July 2002 and March 2003(Ibid: 190). Additionally, it has been estimated that 50,000 civilians have died since 1999 and that 3.3 million civilians have died because of the conflict throughout the DRC (Ibid).    

Mr. Lubanga is the founder of the Union des Patriotes Congolais (Union of Congolese Patriots) (UPC) and was the alleged former Commander-in-Chief of its military wing, the Forces Patriotiques pour la Libération du Congo (FPLC) from September 2002 until at least late 2003 (ICC Case Information Sheet, 2011a).  Lubanga is described as ‘Hema’ by the ICC material.   

In 2002, the FPLC took control of the town of Bunia and certain parts of Ituri. The FPLC allegedly forcibly recruited groups of children in several localities in Ituri and Mr. Lubanga himself allegedly took part in the conscription of a group of children, some of whom were under the age of 15 years. The FPLC allegedly implemented an enlistment policy and received children who were made available to it by their parents from the Hema population, out of a desire for revenge after the loss of a close relative allegedly killed by the militias, which were fighting the FPLC. The children participated in hostilities using weapons and some of them reportedly had to kill (Ibid). Mr. Lubanga is allegedly responsible, as co-perpetrator, of war crimes consisting of:  enlisting and conscripting of children under the age of 15 years into FPLC and using them to participate actively in hostilities in the context of an international and internal armed conflict (Ibid). The trial before Trial Chamber I commenced on 26 January 2009.The parties and participants in the trial presented their closing statements at a public hearing on 25 and 26 August 2011. The decision on whether Mr. Lubanga is responsible or not for the commission of these crimes is still pending. The judges have granted 123 persons the status of victim authorized to participate in the case (Ibid).  

2.2 Individuals Responsible for Committing International Crimes 

In national civil and criminal systems normally an individual is ordered to make reparations to another individual and in international law (Human Rights Law, for example) it is a state, a collectivity the one who is called to repair collectivities or individuals who have suffered harm resulting from gross and systemic crimes (see Dwertmann 2010: 295). In contrast, in international criminal justice and in the ICC context, an individual is held responsible for the commission of international crimes whose nature involves mass violations of human rights and serious violations of IHL (Ibid). The ICC does not deal with any issues regarding state responsibility, “either in the sense of sanctioning the State for the benefit of the individual victim or, in the sense of issuing orders against the state” (Triffterer 2008: 1400). One of the interviewees, referring to present ICC cases and the dilemmas of handling individual criminal responsibility for collective crimes, saw the major challenges of the ICC’s reparation scheme, as follows:  

“I think it depends on the different cases. The one big challenge is that typically the crimes before the Court are crimes that affect a big number of people, crimes against humanity, war crimes and genocide. These are crimes that probably have a large number of victims. If you take the first cases like the Lubanga case and the Katanga case, you have potentially a large number of victims even though the charges are narrow. You have on [the] one hand a big number of victims and on the other hand you have an individual or two like in the Katanga case. You have a misbalance in a way. So it will be very difficult to repair on such a large scale. Moreover, in the first two cases it has been very difficult to trace any money, any assets that they have, so in fact the resources available for the reparation phase seem very limited, especially if they have to come from the accused”  (Interview #6, 6 September 2011).   

In effect, concerning monetary constraints in the DRC cases, all the individuals (Mr. Thomas Lubanga, Mr. Germain Katanga, Mr. Mathieu Ngudjolo, and Mr. Callixte Mbarushimana) that are being prosecuted have been found to be indigent (See ICC Case Information Sheets 2011a,b).  This lack of economic resources from the alleged perpetrators undermines the making of the right to reparation into a living reality.  There would also be other problems, however, even if resources were available.


According to REDRESS many thousands of victims have applied to participate in the different Situations and are waiting for response concerning their victim status (REDRESS 2009: 4).  At the time of writing, 123 victims were authorized to participate in the Lubanga case, 365 in the Katanga and Ngudjolo case, and 130 in the Mbarushimana case. In other cases, where the individuals are not indigent, the misbalance is even higher, with a greater number of victims who could potentially benefit from reparations if a conviction results. In the Bemba case, 1883 victims have been authorized to participate, and approximately 2830 additional victims’ applications are waiting for legal assessment (Victims Rights Working Group 2011b: 3).  In Prosecutor v. William Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang, 327 victims have been authorized to participate in the proceedings and in the The Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali 223(ICC Case Information Sheets 2011c, d).  

It is important also to mention that potential reparations are not only for victims that have applied for participation and reparation under the ICC and have thus already been recognized as victims of the cases.  There are also the other victims, including some not known to the ICC, that could potentially apply for reparations and fall within the facts and charges of a case. The notion of ‘victim of a case’ will be explained more fully in the next section.  The important point here is that victims do not need to participate in the trial or the legal process in order to be entitled to reparation. Indeed, when victims submit an application they can use a standard form found at the ICC website and they can request participation, reparation or both (see ICC website)
. Moreover, Victims can also request reparations at any stage in the proceedings (Rule 94 see REDRESS 2011a: 17). Therefore, the likelihood is that the number of victims in each ICC case that will apply for participation and reparations will increase. Thus, the number of victims that could potentially be involved in each case as beneficiaries of reparations can be quite high, providing there is a conviction that it not overturned.    

2.3 Challenges of defining the scope of beneficiaries

One of the challenges that was constantly mentioned by the different actors interviewed in this research and that has also been addressed by many commentators is the scope of the beneficiaries of future reparations orders and the amount of victims that have also similarly suffered but will be left out the reparations awards.  The challenge is how to deal with these other victims? How can the Rome Statute System deal with this issue of having a big amount of victims being left out of any form of reparation?     

The Prosecutor of the ICC opens preliminary investigations over a situation where presumably many international crimes have been committed since July 2002 (when the Rome Statute entered into force). A situation is broad and “it is generally defined in terms of temporal, territorial and in some cases personal parameters” (Decision on the Applications for Participation in the Proceedings, ICC-01/04-101-tEN-Corr, 17 January 2006, para 65). Some examples are the situations in Congo, Colombia and Northern Uganda.  

Afterwards, the Prosecution will limit its investigation to a case. Case is defined as “specific incidents during which one or more crimes within the jurisdiction of the Court seem to have been committed by one or more identified subjects” (Ibid) Examples are Prosecutor v. Thomas Lubanga Dyilo and Prosecutor v.  Germain Katanga and Mathieu Ngudjolo Chui. The commencement of a case starts when the Prosecution requests to the Pre-Trail Chamber a warrant of arrest of a summons to appear “against one or more identified individuals, if it considers that there are ‘reasonable grounds’ to believe that these individuals are criminally liable for one or more crimes within the jurisdiction of the Court” and the Pre- Trial Chamber issues the requested warrant or summons (Olásolo and Carnero-Rojo 2011: 2) 

It is important to mention that the Prosecution strategy is that of “focused investigations and prosecutions”. This means that the Prosecutor will focus on “the most serious crimes and on those on those who bear the greatest responsibility for these crimes” (OTP 2004: 5).  In the case Prosecutor v. Thomas Lubanga for example, the case relates to the conflict in the Ituri District. The Prosecutor limited the charges of the case to the conscription and enlistment of children under the age of 15 years into the FPLC and using them to participate actively in hostilities in the context of an international and internal armed conflict (ICC Case Information Sheet 2011a).

 According to Article 75 (2) of the Statute, reparations are ordered by the Court “(…) directly against a convicted person”. This means that in the ICC context, as Mégret has mentioned,  reparations “are linked to the trial process and a finding of guilt, and are ordered against the convicted person to his/her victims on the basis of responsibility for harm caused” (Mégret  2009: 4). Thus, the victims in the Lubanga case, for example, are the “children who were recruited and or actively used as child soldiers by the FPLC” (REDRESS 2011a: 32). These children also committed crimes that fall under the jurisdiction of the Court. However, the victims of the child soldiers that “suffered pillages, killings and rape (…) are not recognized as victims in the case” (Ibid).  

Hence, the determination of the charges in every case will have an impact in the realization of the right to reparation under the ICC mechanism.  It is then clear that “not all victims of crimes within the jurisdiction of the Court will fall within the potential class of beneficiaries of the Court’s reparations awards” (Ferstman and Goetz 2009: 318). These victims the ones that will fall outside reparations awards but that are nevertheless victims of crimes within the jurisdiction of the Court are “the other victims”, the victims of the situation.  

This limitation in the charges of the cases and consequently in the victims that will be able to ask for some form of reparation poses bigger challenges when one is dealing with conflict and post conflict situations.  Indeed, in these situations it has been stressed that one of the difficulties in the implementation of reparation process is to “guarantee that existing problems which lie at the root of the conflict are not inflamed” and that there are several considerations that need to be taken into account such as “how the process is perceived by all sides of the conflict” and “how the balance of power is affected” (Iliff et al. 2011: 3) 


For example in the Lubanga case, the possibility of  “giving reparations orders only to ex-combatants and leaving out the victims of their crimes is an example of how reparations orders can create more harm that reconstruction”(Peter Dixon, August 9 2011). Moreover, as it was mentioned, it is important to take into account how the process of reparation is perceived by all parts of the conflict. For example, Mr. Dixon, made also reference to how in practice the publicity attached reparations can be a challenge in the implementation of reparations awards:

“I could think of a scenario where as for instance in the Lubanga case where you have child soldiers. If there’s a reparation order it will be recognizing the children’s suffering as child soldiers. But, publically naming and categorizing these kids as former child soldiers in their communities, that is something that they don’t want, because they are trying to essentially loose that label and reintegrate in their communities (…) In Ituri, Lubanga is part of a political party which is still active and tries to seek political office. And then all of a sudden the Court will arrive saying that Lubanga is guilty and here are the reparations orders. For the community and for the supporters of this party this is not going to make them very happy. You don’t have the luxury of operating in private, as in an assistance project. All this comes because you are in a situation of mass violence and a huge number of victims” (Peter Dixon, 9 August 2011)

Concerning how the balance of power can be affected by reparation measures from the ICC in conflict or post conflict situations, it is important to highlight what REDRESS has mentioned concerning the first two cases of the DRC (Lubanga and Katanga cases).  According to this NGO, the limitation of the charges by the Prosecutor in the first two cases in the DRC and the “inter-ethnic cleavages in Ituri that underlie the conflict” may result in “unfair reparations”. (REDRESS 2011a: 32). In the first case, Mr. Lubanga from the Hema community received “voluntarily” Hema children into his forces as well as forcibly recruiting children from other ethnicities. In the second case, the Ngudjolo and Katanga case, Mr. Mathieu Ngudjolo Chui and Germain Katanga with combatants from the Lendu and Ngiti ethnicity allegedly attacked combatants and civilians from the Hema ethnicity on Bogoro village on 24 February 2003 (ICC Case Information Fact Sheet 2011b). Hence, in these two cases “Hema may well benefit from both cases, whist the Lendu and other civilians will benefit from neither case (other than the children recruited by the UPC)” (REDRESS 2011a: 32).  


There are several consequences of one group of victims receiving reparations and other not in conflict and post conflict situations. Some of these consequences which were mentioned in the interviews are: “there will be large imbalance on the ground between groups of victims” (Alix Vuillemin, 2 August 2011), the creation of a new conflict needs also to be taken into account (Mariana Pena, 4 August 2011) and the possibility of having adverse effects on the social structure, rehabilitation and reconciliation (Alix Vuillemin, 2 August 2011).  In the words of Alix Vuillemin  referring to the fact that a considerable amount of  victims will be left out of ICC reparations orders: “This is one of the challenges of reparations at the ICC (…) how to complement that how to implement that, because what you don’t want is that the reparations scheme of the ICC backfires on victims” (Ibid).  

2.4 Conclusion 

As has been explained in this section by setting the charges in a case the Prosecutor sets the broad scope of reparations. The greatest challenge remains how to address these ‘other victims’, the victims of the situation. Reparations cannot create more harm or conflict within communities. They are on the contrary essential for generating recognition, civil trust, social solidarity and more importantly they satisfy victims-survivors’ expectations for justice (Laplante and Theidon 2007:  230).  The next chapter will deal with the principles that govern the victim reparations rights in the ICC ‘statute law’.       

Chapter 3  
‘Working in the Dark’: The Need for Principles on Reparations
Currently, there are many debates and discussions among different actors of the Rome Statute System of how the reparations system should be develop and function. In the first part of this chapter, the uncertainty of the existing legal framework is explained, and how this has affected preparation for future reparations orders, with different actors involved. In the second part of this Chapter the researcher focuses on State Parties and how debates have arisen around the tensions between State Parties and the Court over principles of victims reparations. 

3.1 The problem with the Rome Statute: no principles for reparations 

At present, it is unclear how the right of reparation should be implemented in practice. The Statute and the RPE (Rules of Procedure and Evidence) left many questions open and many details during the Rome negotiations were left out in order to secure agreement between States (Ferstman and Goetz 2009:  349). Victims are currently filing forms of applications for future reparations, but without these principles as Frestman and Goetz have stated, they are like a “shot in the dark” (Ibid:  350).  Indeed, As Ehrlich mentioned, the legal proposition, which in this case are some articles of the Rome Statute and the RPE merely presents what is “prescribed in the statute and fails to tell what actually takes place” (Ehrlich 1962: 492).  And what it actually will take place is uncertain.  Many details concerning the process and the substance of reparations are under discussion. During this research many of the actors interviewed identified that one (if not the fundamental) challenge concerning reparations in the Rome Statute System is the lack of principles on reparations.

“We can go back, and look at the documents of what was discussed in Rome, and what the drafters of the Rome Statute have envisaged, and then you have other provisions, rules of procedure and then you have guidelines, the rules of the TFV. All of those do not give clarity on how reparations should be awarded at the ICC. So the main challenge at this stage is to have that clear; how the reparations scheme should be implemented at the ICC” (Alix Vuillemin, ICCC, 2 August 2011)   

Article 75(1) states that “[t]he Court shall establish principles relating to reparations.” These principles have not been adopted and how they should be adopted and whether they will bind all or several organs of the Court was not established either by the drafters of the Statute. (American University, Washington College of Law 2010: 28). Therefore, one of the question has been, who is responsible for establishing these principles (Ibid: 28).  According to Dwertmann it might be the responsibility of the Chambers in its judicial capacity or the Court as an administrative organ (Dwertmann 2010: 47). Some academics have suggested that the word “The Court” in Article 75 (1) should be interpreted as the Judges of the Trial Division because “Article 75 is located under Part 6 of the Rome Statute, which deals with “The Trial”(American University, Washington College of Law 2010: 32). Another discussion is whether there should be principles Court -wide principles applicable to all cases – established as an abstract document or principles developed in a case-by-case basis (Dwertmann 2010: 47).  

In practice it could be argued that it has been understood by many including the Judges of the ICC, that it is their mandate to establish these principles.  In effect, Judge Odio Benito stated in a Conference at the Peace Palace in 2007 that “Article 75 creates a mandate for judges to establish principles” (Clemens Nathan Research Centre and The Redress Trust 2007: 15). Additionally, in a recent Conference on the same issue in May 2011, The President of The Court, Judge Song stated that the judges in plenary meetings in 2005 and 2007 discussed the establishments of the reparations principles and decided these principles will be established through the Court’s jurisprudence in specific cases, including any appeals (REDRESS 2011b: 5). 

The statement of President Song raised many concerns among the different actors of the Rome Statute System. During this research I was able gather through interviews and the collection of documents their reactions and the implications that this decision has in the realization of the right to reparation in its preliminary stage.  Indeed, this lack of principles and clarity concerning the principles on reparations has raised many concerns among State Parties, NGO, victim’s legal representatives, etc. Among them are transparency and consistency in the delivery of reparations to victims of the different cases, budgetary concerns, the coordination, preparation and efficiency of the work of the Court, the different forms of reparations that can be ordered by the ICC, and the role of State Parties to the Rome Statute in making the right to reparations a living reality.   

3.2 Victims Seeking Reparation 

As mentioned in the previous section, there are different interpretations of Article 75 (1) concerning whether Court–wide reparation principles should be established in advance, before the determination of any specific case.  There is disagreement concerning whether principles should be established through the jurisprudence of the Court, or not.  Many ONG and academics are of the view that the principles should be Court-wide and have recommended even before the recent statement of President Song that the ICC “proactively develop the principles…outside of the context of any single case and prior to the issuance of its first reparations award” (American University, Washington College of Law 2010:  28, see Wierda and Greiff 2004: 11, Victims’ Rights Working Group 2010a: 2).  In this section, this view is broadly confirmed because of difficulties created by the lack of principles.
Moreover, several actors stressed that this lack of Court-wide principles will have adverse consequences since it “leaves room for considerable disappointment among victims and the potential inequality of reparations awards between cases” (Birchall, Francq and Pijnenburg 2011: 9). Others have stated that the importance of the establishment of these principles lies on the necessity of having a framework that is clear and coherent across Chambers (Ferstman and Goetz 2009: 349). Similarly, Alix Vuillemin, stated that the situation is very similar to the currents victim’s participation scheme. 
“This is very comparable to the victim’s participation scheme. The Rome statute just said that victims are allowed to participate and it has been more to the judges to make sure that this is meaningful. And this is also difficult because what is meaningful in one case according to one judge can be different to another judge in another case in a different set up, etc.” (Alix Vuillemin, 2 August, 2011). 

REDRESS in addition has stated that Court-wide principles “are necessary for the purposes of internal preparation, intra-organ coordination and the preparation of external stakeholders” (REDRESS 2011a: 24). As one diplomat from a State Party mentioned: “There has been discussion in order to prepare the work of the sections of the Court for the reparations phase, but without the principles they have to make assumptions” (Interview #3, 10 August 2011).  
Additionally, another diplomat from one of the State Parties stated that: “there’s uncertainty of the reparation proceedings and the substance. How the Court is going to hear the views of the stakeholders? How many hearings are needed?  What kinds of materials are required for the proceedings? Or maybe, there is already enough material” (Interview #2, 9Agoust 2011). Moreover, for NGOs, the TFV and other sections of the Court that deal directly with victims, it is important for them to know how ICC’s reparations will look like.  

“This is the main challenge that we have at this very stage, to know as well for example when the reparations stage will start, - important to know so  the Trust Fund can start to work, for us to start  working with victims, and so on.  It is all about victims’ expectations as well, because we cannot say anything or inform them” (Alix Vuillemin, 2 August, 2011).

Indeed, all the actors of the Rome Statute System including NGOs and legal representatives of the victims
 have a role in the realizing the right to reparation. As mentioned by Raab and Bevers, ICC’s responsibilities towards victims are divided between the Registry, Chambers, Presidency, the VTF and the ASP (Raab and Bevers 2006: 109).   Some of these roles are still to be explored and it is indeed the role of the TFV and the State Parties that will be further analyzed in Section 3.3 and in Chapter 4 and 5.

Another issue concerning the lack of framework on reparations is that there so many questions open with regard to the different forms of reparations. How will they be? How will they look in reality? Luc Walleyn one of the legal representatives of the victims in the Lubanga case, asked the following questions:  
“(…) reparations are something new at the ICC and there’s no real framework. There are some, very few, provisions in the Statute, but they are not really elaborated (…) There can be collective  or individual reparations, symbolic reparations as well as  compensation responding to the real amount of the damage, punitive damages, or non monetary reparations like medical care, schools, whatever you can imagine. What will be the role of the Trust Fund in the reparation procedure? Will the Court decide to afford only individual reparations?  All those questions are completely open (Luc Walleyn, 20 September 2011). 
All the forms of reparations may be monetary or non monetary and individual or collective (Dwertmann 2010: 150). Article 97 (1) of the RPE gives the possibility to the Court to “award reparations on an individualized basis or, where it deems appropriate, on a collective basis or both”.  Nevertheless, there’s uncertainty of what is a collective form of reparation and how will the Court define the ‘collective’ or ‘community’. Is the collective a community, a social organization, a political group, or is it based on geographical ties?   (ICTJ, Rabat Report 2009: 42). Indeed, Tolbert has mentioned that “it will be important to consider how the Court and the TFV define the collective or community intended to receive reparations and which collective or communities are prioritized whenever resources are inadequate” (Tolbert 2010: 4).
 

     
Concerning the different forms of reparation, Article 75 of the Rome Statute refers only to restitution, compensation and rehabilitation. However, Rule 94 of the RPE provides for the possibility to claim for rehabilitation and “others form of remedies”. In fact, several academics, NGO’s (see REDRESS 2011a: 13; Mégret 2008: 10-13; Victims Rights Working Group 2011a: 10), and some of the ICC and TFV staff that were interviewed by the researcher believe that some of the measures included satisfaction and guarantee of non-repetition could be considered and implemented by the ICC (this was discussed in Chapter 1). As one interviewee said: 
“Article 75 does not include an exhaustive list. So there’s nothing here that will prohibit the Court to look at these forms of reparations. The Rome Statute was drafted at the same time as the UN Basic Principles on the right to a remedy. These are two documents that influence each other and these principles should give guidance to the Court on these issues. Then, you will have to see on the practical level how could you implement” (Interview # 6, 6 September 2011). 

The difficulty with these forms of reparations is that they generally relate to reparations awarded against states rather than against individuals. REDRESS for example has mentioned that satisfaction could be possible against individuals “if considered and implemented creatively” (REDRESS 2011a: 13).  The problem with some forms of collective reparations and other forms of reparations such satisfaction and guarantees of non-repetition that have been implemented in other contexts such as Human Rights Law, are difficult to conceptualize in the context of the ICC and individual criminal responsibility. In effect, some collective measures such as the provision of health or psychological services; will require besides economic resources infrastructure such as doctors, medication and medical facilities (Aubri et al. 2011: 9). Moreover, the construction of memorial to victims, for example, will necessitate the planning and other permissions by the national authorities (Victims’ Rights Working Group 2011a: 11). Hence, individuals convicted persons cannot provide or implement these forms of reparations. Some NGO’s and academics have suggested that in these situations the cooperation of the states concerned and national authorities will be required (see Dwertmann 2010: 158,  Aubri et al. 2011: 9, Victims’ Rights Working Group 2011a: 11).  
3.3 How to ‘Work in the Dark’ 


The implications of these debates are that the kind of cooperation that will probably be needed by States Parties in the implementation of reparations orders is still not clear.  One diplomat of a State Party when interviewed mentioned that “there has to be a definition of the role of State Parties in this process of reparations” (Interview #4, 29 August 2011).  In addition, the Victims’ Rights Working has expressed that “the lack of clarity about the process and the principles is causing tensions among States Parties regarding the potential cost of the reparation process” (Victims Rights Working Group 2011a: 1). Hence, this group of NGOs advocate for the need of principles that clearly states what kind of cooperation will be required and is expected form states in making the right to reparation a living reality (Ibid).


As has been mentioned, several commentators, academics and practitioners advocate for the establishment of general principles. However, other commentators, such as Dwertmann consider that it will be very difficult for the Court to determine abstract principles since “this would demand that all possible scenarios and cases must be considered and decided beforehand” (Dwertmann 2010: 48). Moreover, this academic argues that the danger of establishing abstract principles is that “they remain too general and thus do not substantially contribute to legal certainty” (Ibid).    


The Rome Statute provisions on reparations are supposed to be for the benefit of victims of international crimes, yet at present victims cannot find clarity about what (and how much) to expect.  For some commentators, and for this researcher also, the whole process is like a ‘shot in the dark’, precisely since “victims at present have no idea what they are aiming at, nor is it clear whether the detailed information they provide would serve any utility whatsoever in the determination of the award” (Ferstman and Goetz 2009: 350). Moreover, the actors that work directly with victims, in the absence of this clear framework, cannot explain to victims what reparations will look like, what are their possibilities and how they can frame their claims. 
  An example will help to illustrate how those who work with victims, cope with this lack of clarity.   
Luc Walleyn, Legal representative of the victims in the Lubanga case, referring to the difficulty of framing victims claims due to the  lack of principles, mentioned that once: “…those rules are established, then every counsel or every victim should be able to present his position. But, if there are no common rules of the Court as a whole, then the different Chambers will have to make the rules and the judges to make the law, and in such important and problematic issue that’s not what I personally consider as  the best approach” (Luc Walleyn, 20 September 2011).
Walleyn also raises an interesting point; who makes the rules under the Rome Statute System? According to Raab and Bevers the reparations regime in the Rome Statute raises several issues concerning the division of responsibilities between the ASP and the Court. According to these authors the drafters of the Statute, State Parties “have delegated to the Court substantial responsibility for establishing the principles relating to victims' reparation - a legislative function – rather than exercising it themselves” (Raab and Bevers 2006: 126). Indeed, according to Article 75 (1) of the Rome Statute, the Court and not the ASP is called on to “establish principles relating to reparations to, or in respect of, victims, including restitution, compensation and rehabilitation”. 
The definition of these rules has implications not only for how the right to reparation will take shape, but also in terms of what would be needed to make reparations real. This involves a definition of the role of State Parties in the enforcement and implementation of reparation orders. The researcher was able to interview different diplomats form State Parties Embassies in The Hague and appreciate some of their concerns around debates concerning this lack of general reparations principles. In the following section the researcher will illustrate how political, legal and economic realities have influenced the ‘politics of reparations’ around the ICC.   
3.4 What about States Parties and Principles on Reparations? 

States in the Rome Conference agreed in the establishment of an ASP (Article 112 of the Rome Statute). The ASP has been regarded as the legislative body within the ICC system. And as envisaged in Articles 51 and 212 of the Statute, the ASP has the power to adopt normative texts and to amend the provisions of the Rome Statute and the RPE.  Furthermore, Article 112 of the Statute states that the ASP has as functions among others to provide management oversight to the Presidency, the Prosecutor and the Registrar regarding the administration of the Court.   Thus, States Parties besides being the ‘legislative body’ of the Rome Statute play a pivotal role in the functioning of the Court. 
Additionally, it should be noted that the functioning of the Court depends on the assessed contributions of the States Parties and funds provided by the UN in relation to expenses incurred due to referrals by the Security Council (Articles 114 and 115 of the Rome Statute). Moreover, Article 112 states that it is for the ASP to consider and decide every year on the budget of the Court. The ASP has established a Bureau
 which assists the Assembly in the discharge of its responsibilities and meets as often as necessary (ICC webpage).   In December 2004 the ASP established two working groups of the Bureau - one in The Hague and one in New York. The Hague Working Group facilitates discussions between State Parties on issues that are more connected with the work of the Court and the working group in New York deals with more political issues cornering the ICC (Julián Guerrero, 12 September 2011). 
In December 2010 the ASP decided to establish a Study Group on Governance within The Hague Working Group. The idea behind the establishment of this group was to create a mechanism that will enable a structured dialogue between States Parties and the Court, “with a view to strengthening the institutional framework of the Rome Statute system and enhancing the efficiency and effectiveness of the Court while fully preserving its judicial independence” (ICC Resolution ICC- ASP/9/Res. 2.).  The aim of this structured dialogue is also to identify issues where further action is required and formulate recommendations to the ASP (Ibid). The group was established for one year and one of the topics that is being discussed at the moment of the writing of this paper, is reparations. As mentioned before, State Parties have administrative oversight of the Court and are also responsible for its functioning. This includes some aspects of realization of the right to reparation. However, it is still an open question as to what precisely the role of States Parties should be in making the right to reparation a reality.

Additionally, if we take into account the limitations and challenges that were mentioned in Chapter 2, one might well wonder if the role of State Parties is rather crucial than limited in order to make reparations real.  In effect, the individuals that are being prosecuted by the Court, if convicted, will not have enough resources to pay for reparations, and then the question is: who will pay? At the Rome Conference the majority of states rejected the possibility of the Court to order reparations against states (Triffterer 2010: 1400). Moreover, there are some forms of reparations, in particular collective reparations that will need in order to make them a reality, the active cooperation of the states involved in the cases (Dwertmenn 2010: 52). Furthermore, what is the role of the TFV if it only works with voluntary contributions, mainly from States? (See Chapter 4).     

The decision of the judges which implied no general framework on reparations, but principles established by the different Chambers in the different cases, raised many concerns among State Parties regarding their role and the resources that will be required in order to make reparations real. Moreover, with regards to the establishment of these principles (whether Court-wide or established by jurisprudence), some commentators have mentioned that there is at present no formal mechanism for review or consultation with the State Parties (Raab and Bever 2006: 130). 
Nevertheless, several diplomats of the member states, when interviewed, stated that “State Parties should be able to give an input concerning the principles on reparations (…) concerning (its) limits (…) and they (the Judges) can consider them”(Interview #1, 2 August 2011). Another diplomat, stated that dialogue with the court had already started, within the Study Group on Governance. The main difficulty identified by this diplomat was that the views of the Judges were not clear, since they were very cautious in expressing any opinions before judicial decision on reparations had been taken (Interview #2, 9Agust 2011).    

According to the Victims Rights Working Group and as it was mentioned in the previous Section, the lack of principles of reparations was generating a negative debate within State Parties regarding the cost of future reparations. One of the diplomats interviewed expressed that there could be the possibility a having a judicial decisions that might ‘surprise’ the stakeholders and that there was the need of having a discussion with the judges without undermining their independence (Ibid).  The surprise mentioned by of the diplomats is the concern of State Parties of a decision of the Court that could be in their view “inconsistent with the Statute” (Interview #2, 9Agust 2011) or that it could “elevate exponentially the budget of the Court and state members will be not willing to finance it” (Interview #1, 2 August 2011). 

Regarding the possible implications of any reparations orders for the Court’s budget, some diplomats made reference to a ‘precedent’, referring to a decision of the Presidency in 2009 on the issue of family visits for indigent detainees. According to one of the diplomats, in one of the DRC cases, in relation to the detainee Mr. Mathieu Ngudjolo, the Presidency ordered the Secretary of the Court to pay for the travel expenses of his family. This decision meant that the money needed to cover the travel expenses was taken from the Court’s budget. In other words, the decision implied that State Parties, through their assessed contributions, had to pay for family visits for indigent detainees.
 

The diplomats were concerned that this precedent could repeat itself in relation to reparations (interview #2, 9 August 2011). One diplomat argued that “The judges could ask the Secretary of the Court to use the general budget of the Court to pay reparations. This can have very high budget repercussions. The budget is very limited and more now with the economic crises” (Interview #1, 2 August 2011).  Concerning the lack of principles, another diplomat mentioned that the issue was raised in the Study Group on Governance (Interview #3, 10 August 2011). According to another diplomat, some States like Germany and France considered that the wording of Article 75 of the Statute, which states that the Court “shall establish principles”, established a clear obligation for the Court to adopt general principles (Interview #4, 29 August 2011).  
This problem may be resolved in the near future. According to one of the diplomats, when asked if State Parties were going to do something to press the Court in making a decision, she answered that a decision of some kind was expected “in a couple of weeks”, given the need for principles to be established (Interview #5, 5 September 2011).  This is an issue that will need to be closely watched in future, and lies outside the scope of this paper.  

3.5 Conclusion: Reflecting on the Living Law process  

As Ehrlich has mentioned “the legal proposition is not intended to present a complete picture of the state of law” (Ehrlich 1962: 488). This chapter has mentioned and will be further developed in chapters that follow that, what the right to reparation in the ICC context will look like in reality is not only dependent on the Rome Statute. As Ehrlich puts it “the problem is not to simply know what the rule means, but how it lives and work, and how it adopts itself to the different relations in life (…)” (Ibid: 78). In effect, the right to reparation in the ICC context has to adapt itself to its current limitations. Hence, it will depend more on the economic resources available, on voluntary contributions of states, on how the Court will deal with the ‘other victims’ and on the role of the TFV. In the following Chapter one of the currents debates concerning the relationship between the Court and the TFV will be explored.  

The Evolving TFV-ICC Relationship
This Chapter analyses the role of the TFV and how this institution and the ICC should coordinate their efforts in realizing victims’ rights to reparation. This chapter deepens our analysis of the politics of reparations by looking inside the ‘ICC system’ to analyze how economic and political factors influence TFV-ICC relationship. Finally, the Chapter discusses the implications of this debate on how the right to reparation will look in reality. 

3.6 The ICC-TFV Relationship 

As mentioned in Chapter 1, the TFV is a separate institution from the ICC, created by the ASP and entrusted with two mandates: reparations and assistance to victims.  The TFV’s reparations mandate is linked to specific cases, since resources for implementation of reparation orders should in principle be drawn from money and other property collected through fines and forfeiture of a convicted person, transferred to the TFV by the Court (TFV website).  Activities under the second, general assistance mandate, are funded by governments’ and international organisations’ voluntary contributions, usually referred to as ‘other resources’. This mandate is not limited to the victims participating in the proceedings and affected directly or indirectly by crimes committed by a person convicted by the ICC (Kristjánsdóttir 2009: 174).  Additionally, victims can receive TFV assistance even before the conclusion of any trial (Ibid). The TFV according to its Regulations, before implementation of any project has to notify the relevant Chamber of the Court. Within a period of 45 days, the Chamber has to inform the TFV if a specific activity or project would pre-determine any issue concerning the jurisdiction or admissibility of a case or be prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial (Regulations of the Trust Fund for Victims, Rule 50).  

At present there is a strict difference between the TFV’s assistance and reparations mandates, even though in practice measures implemented under these two mandates can be quite similar. For example, rehabilitation as a form of assistance, can also be seen as a form of reparations. According to Peter Dixon, TFV Research Fellow, to those who actually benefit from TFV projects in the field, the distinction is that reparations as opposed to assistance can only be ordered against a convicted person who has been through an ICC trial (Peter Dixon, August 9 2011).  Additionally, Dixon suggests the main difference between assistance and reparations is “in the process that accompanies them”.  Reparations are more symbolically meaningful, given that they involve a judicial process, the gathering of evidence, the assessment of guilt and the recognition that certain rights have been violated. In contrast, assistance is “simply a very broad recognition that a group of people has suffered and because of that suffering they are in need of something to relieve that suffering” (Peter Dixon, August 9 2011).   Significantly, at the time of completing this research, the Court and TFV have still not made it clear “how they intend to coordinate their efforts, nor indeed honor their mandates separately” (Mégret 2009: 10). Discussions on how the ICC and the TFV should address the question of reparations for victims will continue, and will be informed by the technical realities of the limitations of the ICC reparation scheme, already discussed in Chapter 2. 

In a sense, the TFV was created to counterbalance the limitations of ICC reparations provisions. As Mégret mentioned, the creation of the Trust Fund was inspired by several concerns: the long time it would take for reparations to be awarded, with trials taking several years; the urgent needs of victims for assistance; the fact that not all victims would be able to approach the Court or would have been victimized by the specific individual prosecuted by the Court (Ibid: 10).  From a victims’ perspective, moreover, the ICC reparations scheme could be perceived unfriendly and very constrained. Mégret mentions that establishment of the TFV had a public relations element, given the need to adopt “some stop-gap measure (…) long before reparations might be conceivable, to secure the legitimacy of the ICC”(Ibid).  

In this researcher’s view, the restricted ICC reparations scheme can undermine the ICC’s legitimacy vis-à-vis victims, so that the TFV can become important. However, how its two mandates are translated into practice in relation to Court work, still needs to be more precisely determined.  In the following paragraphs the researcher illustrates one on-going debate, through the different perspectives of a range of actors. The specific discussion centers on differing interpretations of Rule 56 of the TFV Regulations, which states: 

“56. The Board of Directors shall determine whether to complement the resources collected through awards for reparations with other resources of the Trust Fund and shall advise the Court accordingly. Without prejudice to its activities under paragraph 50, subparagraph (a), the Board of Directors shall make all reasonable endeavours to manage the Fund taking into consideration the need to provide adequate resources to complement payments for awards under rule 98, sub-rules 3 and 4 of the Rules of Procedure a and Evidence and taking particular account of ongoing legal proceedings that may give rise to such awards” (own emphasis, Regulations of the TFV 2005). 
The discussion on interpretation of this Rule can be divided in two parts. One concerns the situation where the convicted individual does not have enough economic resources to pay for reparations, and the possibility that the TFV could complement these resources with its ‘other resources’. The second situation concerns the possibility that the TFV use its ‘other resources’ to carry out activities under its assistance mandate for the benefit of victims that were similarly affected to those victims who do fall within the charges of the case, but are not specifically identified in the reparations order.  
In both situations the discussion has been around whether the Court can order the TFV to use these ‘other resources’ from voluntary contributions and which have been used to fund TFV activities since 2007 in regard to its assistance mandate.  The question is whether the TFV and its board of Directors might – on the contrary – be able to decide independently from the Court about how to use its ‘other resources’.  
3.7 The use of ‘Other Resources’ to add to Existing ICC Reparation Awards

The TFV in its Programme Progress Report of summer 2011, mentioned that its first mandate is linked “to a case and resources are collected through fines or forfeiture and awards for reparations and complemented with ‘other resources of the Trust Fund’ if the Board of Directors so determines” (own emphasis, TFV 2011: 31). The Report makes clear that for the TFV the decision of whether or not to complement the reparations award with these other resources, is at their own discretion.   According to one interviewee, this is for the following reasons: 

“(…)And why should the Board… decide? In the Statute it says that…the Board [is] the essential organ to manage all the funds of the TFV. Then in the second sentence (of Regulation 56) it talks about the other money of the Fund. So the idea is that the Board has an overview of all the money that is available and it should take into account all the ongoing proceedings. We have made a reserve of 1.000.000 Euros, which is about a third of the money of the TFV, and it is for probably the first two cases, which is already [a] limited amount of money compared to for example the Colombian process or other administrative process where states are much more powerful in their resources (Interviewee # 6, 6 September 2011). 
Ferstman and Goetz also consider that “these voluntary contributions are to be used as the Board of Directors deems appropriate” and that the Court “has no control over the Trust Fund’s decision on how these are used”. Additionally, they assert that Regulation 50 of the TFV, whereby the TFV needs to notify the Chamber before using these resources and wait for the Chamber to consider whether their use will or not negatively affect the proceedings, does not affect the Board’s discretionary power in relation to ‘other resources’ (Ferstman and Goetz 2009: 245-246).   In 2008, the Pre Trial Chamber I referred to the TFV and its voluntary contributions in the following sense: 

“CONSIDERING that, in light of the above, and given the fact that no property or `assets have been seized to date from the accused and/or suspects in the cases pending before the Court, the Chamber strongly recommends that, in compliance with regulation 56 of the Regulations of the Trust Fund, before resorting to other activities or projects, the Trust Fund undertake a study evaluating and anticipating the resources which would be needed to execute an eventual reparation order pursuant to article 75 of the Statute in the cases pending before this Court.” (Decision on the Notification of the Board of Directors of the Trust Fund for Victims in accordance with Regulation 50 of the Regulations of the Trust Fund, with Confidential Annex, of 24 January 2008, ICC-02704-114, Situation in the DRC)
Ferstman and Goetz consider the Pre-Trial Chamber’s strong recommendation to the TFV to assign a portion of its voluntary contributions to the exertion of eventual reparation orders is ‘ill-placed’, since the Court does not have an “oversight function concerning this aspects of the Trust Fund mandate” (Ferstman and Goetz 2009: 246).  From this perspective, the problem is that the ICC Pre-trial Chamber is going beyond its mandate.  There is disagreement about whether the Court can order or recommend the TFV to stand-in and fund reparations. In the view of David Koller, Legal Officer of the ICC: 

“There’s the potential for tension concerning the TFV and the Court. The Fund is not independent. The Fund is part of the Rome Statute and the Court may order reparations directly or through the Trust Fund. At the same time, we have an independent Board and then the Board has ‘other resources’ that are the voluntary donations, which it may use for certain circumstances. This tension is regulated in the regulations of the Fund which state that for these other resources, the Trust Fund has to approach the Chamber and the Chamber will establish that it will not prejudice the guilt or the innocence, etc. The big question becomes these ‘other resources’. It is clear that the Court can order individuals to pay reparations through the Trust Fund and those reparations are then managed by the Fund. The bigger question is what about these voluntary contributions, can the Chamber order or not and this is something we will see if the Chambers tried to do it and if the Trust Fund reacts. That’s the question” (David Koller, 6 September, 2011).

This controversy is about who gets to decide what the role of the TFV should be. By November 2010, the TFV had a total income of 5.8 million Euros (TFV 2010: 40), which is quite limited in relation to likely future claims (see Aubri et al 2011:9). Regarding the second situation, already referred to, of how to deal with ‘other victims’, a potential tension also emerges between the TFV and the ICC as Rome Statute institutions. This tension is now illustrated. 
3.8 The use of TFV ‘Other Resources’ to Assist Excluded Victims 

As was mentioned in Chapter 2 one of the biggest challenges of the ICC reparation scheme is how to deal with the ‘other victims’, the victims that fall out of a specific case and the danger: “…that the system could create more harm than good, because it could be divisive” (Peter Dixon, 9 August 2011). Concerning this second situation the interpretation of Regulation 56 is again fundamental to the discussion, and centers on the meaning of the word ‘complement’. Regulation 56 states that “The Board of Directors shall determine whether to complement the resources collected through awards for reparations with other resources of the Trust Fund (…)” (own emphasis). Thus, the question is whether the Court can recommend the TFV to assist victims under the TFV assistance mandate and thus mitigate the possible adverse effects of ICC reparation awards on those left out.   According to Mariana Pena, Permanent Representative of the FIDH (Fédération Internationale des Ligues des Droits de l’Homme) before the ICC: 
“In my view, as a matter of principle, case-ordered reparations can only benefit victims of crimes that were investigated and prosecuted. Yet victims falling outside the scope of the case have suffered serious atrocities in areas where the Court has jurisdiction, so the challenge will be how to ensure that these other victims are also redressed. This is where the TFV, through its assistance mandate, could become relevant. A question that one could ask is whether the judges will make recommendations for the TFV to assist victims who have fallen out of the relevant case”
 (Mariana Pena, 4 August 2010).  

This brings into question how to link the two mandates of the TFV (reparation and assistance mandate) in order to address these ‘other victims’, and which institution – or set of actors - ends up determining how the TFV and ICC mandates are linked. Will it be the TFV or the Court? Will the TFV always complement reparations awards and use its other resources to address the victims that are left out of the ICC’s reparations award?   What are the implications for the TFV if it has always, at the discretion of the Court, to complement reparation orders? The following quotation captures the essence of this discussion:   

“It depends how you read the word “complement” (…) on the same day that there’s a reparation order the TFV could request permission to do activities under the assistance mandate which will be addressing those that were left out. This is something that is being discussed; at least a lot of these questions are still open. The TFV will look at each situation to see how these two mandates interact. The Director thinks that there’s no one mandate that is more important than the other. If you were always to complement the reparations order, then the second mandate of the TFV will become subordinated to the first mandate and it could set the agenda of the TFV. Ideally, if it had unlimited resources it would not be a problem but if it has little money then we have to see…  The idea [is]…that the TFV [deals with]…the victims that are left out in order to mitigate any negative effect that comes from addressing a one small set of victims…the TFV does not want as a policy that it will always do this in every case. If the TFV spends all its money in DRC then it might not be able to continue its activities elsewhere. It will depend on how you allocate resources. We will have to see what the Court says and many interpret Regulation 56 in many different ways” (Interviewee # 6, 6 September 2011). 

Indeed, the TFV is in a sense meant to overcome the two limitations mentioned in Chapter 2 concerning the lack of sufficient economic resources of the accused to pay for reparations to large amount of victims and the question of how to deal with the big amount of victims that will be left out of reparation orders. The key finding has been that, from interviews, it seems that how the TFV should or not use its ‘other resources’ to supplement the resources provided by the perpetrator or complement the efforts of the Court by assisting the victims who are not beneficiaries of ICC reparations order, is still not clear, not only in the Statute and in the TFV Regulations and RPE, but more importantly in people’s minds. The only legal provision that deals directly with this issue is TFV Regulation 56. As illustrated above, different interpretations of the Rule can be found, specifically around the issue of who gets to decide how to use the TFV’s ‘other resources’.  One diplomat interviewed put the problem as follows: 

“(…) the TFV has been also been discussing the issue of reparations and the Board of Directors have agreed that even if they have an order from the Court they have a margin of appreciation of how these reparations should be implemented. They see themselves as independent. These are problems of knowing who has the competence to decide. This is another risk (Interview #4, 29 August 2011).  

In other words, a decision of the Court by which it orders or recommends the TFV to use its other resources to complement reparations for victims of a case, or to use its resources for the benefit of the other victims similarly affected but not covered by the reparations orders, could potentially leave the TFV without resources to conduct its assistance activities independently.  This debate illustrates quite well the tensions that have arisen already between two institutions of the Rome Statute System about what they are supposed to do vis-à-vis reparation victims, which in the TFV case has already started. 
3.9 Conclusion 

Since “law operates within and subject to a host of enveloping factors-cultural, ideological, material, technological, and specially economic - which are in constant motion” (Tamanaha 2011:305). In the present context, the TFV has its own agendas, and wishes to keep some independent discretion over the use of ‘other resources’ in particular. As mentioned at the start of this chapter, the TFV’s “other resources” mainly come from voluntary contributions from governments, making the political will of Governments vital if the TFV’s capacity for reparations work is to be strengthened in future.  
The need for Greater State-ICC Complementarity in Future 

This Chapter will discuss what has been understood as the principle of complementarity (the distinction between this and ‘positive complementarity’ is discussed in Appendix A, as an important issue in international criminal law, but not central to this study).  Taking into account that the principle of complementarity has been developed mainly in the context of criminal prosecutions (conviction of individuals responsible for committing international crimes), this study will explore the possibility of applying this principle to reparations. Finally, the Chapter concludes by advocating for a broader interpretation of complementarity, since justice is not only convicting individuals responsible for committing international crimes, but also includes reparation for victims. 
3.10 The Principle of Complementarity and the Notion of Positive Complementarity?
The principle of complementarity is mentioned in article 1 of the ICC Statute which states that the ICC “shall be complementary to national criminal jurisdictions”. Thus, the ICC can only exercise jurisdiction when the national jurisdictions are unwilling or unable to punish individuals responsible for international crimes. The notion of “positive complementarity”, which is not mentioned in the Rome Statute, was introduced by the Prosecutor in its Prosecutorial Strategy in 2006. According to this Strategy the Office of the Prosecutor (OTP) has developed and adopted a positive approach to complementarity. This means that the OTP will actively encourage national proceedings where possible (see OTP 2006: 22-23). This positive approach to complementarity will suggests a “more active role of the Court not merely stepping in where national courts fail to prosecute, but actively encouraging prosecutions by national governments of crimes within the ICC’s jurisdiction”(Burke White 2008: 60).   


The positive approach to complementarity was not welcome by some State Parties since in their opinion it will imply a new role for Court and the ASP.  In effect, several State Parties were concern that by adopting an active approach to complemntarity the Court and the Assembly will end up becoming development cooperation agencies (see Interview 4, 2 August 2011;  ICC-ASP/9/26 2010: 3).  One of the diplomats expressed that the notion of ‘positive complementarity’ do not exist in the Statute and that the risk of this concept and the word ‘positive’, could imply that states have a ‘right’ to ask and receive money from the Court,  in order for them to establish criminal proceedings (Interview #4, 29 August 2011) . The diplomat added that several State Parties consider that the Court should not be overloaded or entrusted with more functions and activities (Ibid).  


In the Kampala Review Conference, State Parties acknowledged that even though the Court and ASP role in strengthening national jurisdictions was limited, they could  “through continued dialogue – to catalyze domestic prosecutions and provide a better understanding of the needs of domestic jurisdictions in this regard” (ICC-ASP/9/26 2010: 3). In effect, the task to conduct this dialogue was not given to the Court but to the Secretariat of the ASP.  In accordance with Resolution ICC-ASP RC/Res.1, 2010, the Secretariat ‘within existing resources´’ was mandated to  “facilitate the exchange of information between the Court, States Parties and other stakeholders, including international organizations and civil society, aimed at strengthening domestic jurisdictions” (Ibid). 


The Secretariat has started this dialogue with actors such as the UN Rule of Law Unit, the Coalition for the International Criminal Court, Human Rights Watch, International Center for Transitional Justice (ICTY), Open Society Justice Initiative and Parliamentarians for Global Action.  These actors are “increasingly mainstreaming international justice into their development assistance programme” and have expressed their interest in working with the Secretariat. (ICC-ASP/10/2 2011: 1).  

3.11 The Admissibility of Cases and Domestic Legislation on Reparations 

Most of the practitioners interviewed argued that the principle of complementarity was not likely to apply to reparations. According to interviewees the principle of complementarity is linked to the admissibility test. As was mentioned in the first section of this chapter, the ICC only acts when states are willing or unable to prosecute individuals that allegedly have committed international crimes. As, Edda Kristjánsdottir, researcher of the Amsterdam Center for International Law clearly explains:     
“How would the complementarity principle work in the context of reparations? If a State Party has not prosecuted alleged suspects of international crimes but has repaired victims, can the ICC exercise jurisdiction and open an investigation? Probably yes. Or, can the ICC open an investigation when the State Party has investigated and prosecuted individuals for committing international crimes, but has not offer any legal remedies for obtaining reparations? Probably no”(Edda Kristjánsdottir, 21 June, 2011). 

There are other academics, however, that consider that since the reparation mechanism of the ICC “complements the Court’s key task as a criminal Court”, the ICC could exercise jurisdiction or allow victims access to the ICC and the TFV in cases were domestic Courts or institutions continue to be unwilling or unable to provide reparations (see Dwertmann 2010: 49). 

Others interviewees mentioned that applying the principle of complemntarity to the context of reparations will add another obligation State Parties. According to one diplomat “the establishment of reparation systems by domestic jurisdictions is not an obligation that arises from the Rome Statute” (Interview #2, 9 August 2011). Another diplomat mentioned that there’s no obligation on State Parties to implement legislation on reparations” (Interview #1, 2 August 2011). He further mentioned that the ICC has a very limited mandate, and imposing more obligations to State Parties, will discourage new States that want to be in the system (Ibid).
3.12 ICC as a Catalyst for National States to Comply with their Responsibilities Victims
The researcher further explored whether the notion of ‘positive complementarity’, which will involves the “strengthening [of] national jurisdictions through continued dialogue – to catalyze domestic prosecutions” (ICC-ASP/9/26 2010: 3), could include reparation for victims. Most of the interviewees were of the view that this was indeed a possibility. One interviewed mentioned that since this concept was not defined as such under the Rome Statute it was possible to include reparations (Interview #3, 10 August 2011). Another diplomat mentioned that “the obligation of states to implement legislation on reparations are not part of the ordinary concept of complementarity (…) However, [reparations] can be included in the concept of positive complementarity and in capacity building (…) reparations is an important element” (Interview #5, 5 September 2011).


Nevertheless, the dialogue that is being conducted by the Secretariat of the ASP with Court, States Parties and other stakeholders, is at the moment only focusing on enhancing criminal prosecutions of international crimes. One of the diplomats mentioned: 

“There’s a difference in how countries treat victims (…) where’re now working with the basics. First you need legislations, trials and some jurisdictions are more advanced than others (…) and then, there can be reparations. It is a process.  You need to have more basic things first in place: legislation, prosecution, judges, then reparation and participation for victims” (Interview #5, 5 September 2011).   
Outside from the activities of the Secretariat of the ASP on ‘positive complementarity’, the interviewees mentioned other forms in which the ICC could serve as a catalyst for national states to comply with their responsibilities vis-à-vis the victims of international crimes. One diplomat for example, mentioned that ICC’s mechanism for reparations for victims “can potentially encourage the states to pay more attention to the victims” (Interview #1, 2 August 2011).  Professor Carsten argued that “The question will be how ICC can assist the domestic (…) [ICC could] share with domestic jurisdictions who is a victim” (Stahn Carsten, 14 September 2011). This will mean the once an individual is recognized by the ICC as victim of an international crime, he or she could then pursue compensation domestically. Finally, David Koller stated that “the ICC might provide some universal standards [on reparations], which are not binding on states, but states might look at the ICC (…)When you talk about complementarity and reparations it will be more talking about what indirect lessons can states take from the ICC (David Koller, 6 September 2011) 

3.13 Conclusion 

As was mentioned throughout this study a large number of victims especially in conflict and post conflict situations will be left out of ICC’s reparations mechanism. Moreover, the TFV, which is in a sense established to overcome some of these shortcomings, has also its own limitations (economic resources constraints and cannot assist victims that suffered from crimes that do not fall under ICC jurisdiction-post July 2002). Hence, this Chapter explored the complex relationship between national jurisdictions and ICC system with regards to reparation for victims of international crimes and the need for greater State-ICC Complementarity in the future. Indeed, in this researcher’s opinion national jurisdictions play an important role in addressing victims of international crimes and should not stand idle waiting for the ICC to provide reparations for victims. Hence, the researcher in order to analyze the relationship between States-ICC and their responsibilities toward victims explored the principle of complementarity and its applicability to reparations. 

Conclusion 
Most of the situations and cases that are under the jurisdiction of the Court involve on-going conflict and post- conflict situations. In these situations the number of victims is massive and the harm done individually and collectively is devastating (Correa and Magarrell 2009: 2). Indeed when human rights and IHL violations have “become the norm rather than the exception”, institutions such as Courts “can be overwhelmed by the scale of the challenge” (Ibid). The ICC as it was explained in Chapter 1 due to is nature and economic and legal realities, will only be able to repair the suffering of some victims. A large number of victims will be left out of some form of remedy and one may well wonder what will happen to these other victims? Who else has responsibilities towards victims of international crimes? In conflict and post conflict situations the situation becomes more complex when you have a set of victims that will be beneficiaries of reparations and others not.  Reparations are supposed to pursue recognition, civil trust and reconstruction; they are not intended to create more harm or provoke more conflict. Under Human Rights Law states have under their national jurisdictions the obligation to provide effective remedies to victims including reparations (Baussiouni 2010: 605).  Hence, this study explored the need for future complementarity from States and how the ICC and/or the ASP could serve as a catalyst for national states to comply with their responsibilities victims.    
3.14 Revisiting the ICC ‘Living Law’ 
As we saw in Chapter 1, Ehrlich argues that any legal proposition “merely presents that which is prescribed by the statute and fails to tell what actually takes place” (Ehrlich 1962: 492).  Not all elements of Ehrlich’s theory were found to be applicable.
  It was suggested at the start of this study that Ehrlich’s was a useful approach to help explain the politics of reparations around the ICC and three key sets of related debates. In Chapter 3 and 4 in particular, this approach proved to be useful in that it helped to make clear how the Rome Statutes were being made ‘real’ by being translated, negotiated – and acted upon – by a range of legal and non-legal professionals around and inside the ICC.   The ‘living law’ of victim reparation was shown to be complicated by the fact that no general principles are yet in place to guide decisions of various actors involved, whether governments, defence lawyers, NGOs or ICC staff, including those in the TFV.  

In effect, for this exploratory study, what was important about the concept of the ‘living law’ was how it helped to analyze the political processes that people and institutions were found to be involved with around the ICC reparations mechanisms.  What made this study interesting was to see how those interviewed were already busy ‘translating’ formal provisions on reparation under the Rome Statute into what Ferstman calls ‘veritable rights’ for victims, both related to ICC cases and more widely (see Ferstman 2009: 287).  ICC reparations mechanisms contain limitations that make the translation of the right to reparation into practice an extremely difficult and controversial issue, as explained in Chapter 2. The problems with realizing rights to reparations through the ICC relate both to international criminal law and to the ICC’s own lack of clarity in its own reparations scheme.  These limitations helped to inform this study’s understanding of the three key debates identified, and how controversies continued to be linked through these debates to the ‘politics of reparations’.  These key debates were addressed, respectively, in Chapter 3, 4 and 5, based on detailed fieldwork, through interviews, as well as secondary data. At the conclusion of this study, the future of victim reparation in relation to the ICC is still very unclear, and yet what is apparent is that the future direction is already being influenced through current debates.
3.15 Challenges of realizing the right to victims’ reparation 

This study found evidence that the lack of principles and legal procedures is having implications for efforts to materialize the right of reparation under the Rome Statute and make it meaningful for victims.  In Chapter 3 it was explained that the lack of principles to guide future practices of reparations, has caused continuing debates and controversies between State Parties, NGOs and the ICC regarding the establishment of these principles. A potential tension between the ICC and the TFV was identified in Chapter 4. This revolved around which institution should determine how the TFV and ICC coordinate their efforts vis-à-vis victim reparation processes. This study showed that one of the major challenges of the ICC reparative mechanism remains how to deal with rights to reparations for victims likely to be left out of future ICC reparations orders. The TFV, established by the Assembly of State Parties to deal with this expected problem, has its own reparations and assistance mandates as explained in Chapter 4.   
However, at the moment of writing this paper, the role of the TFV, and how its two mandates might inter-connect with future reparations orders by the Court was still not clearly determined.  Indeed, how the TFV can ‘complement’ reparations orders from the Court remains a significant tension between the two institutions. The crux of the debate, as shown in this research, lies in the question of which institution, the Court or the TFV, will be the primary actor when it comes to defining and repairing victims (see Mégret 2009: 5).  In addition, the lack of economic resources of persons prosecuted by ICC is likely to be a future constraint on effective reparations, since it is not clear who will pay reparations costs, in the absence of resources from the convicted.  Another problem was found to be that the number of victims that potentially could be considered beneficiaries of ICC reparations orders may exceed the capabilities of any ICC institutions.  This is not to mention an ever greater potential pool of ‘other victims’ who are likely to be left out of ICC reparation orders altogether. The fact that the ICC deals with situations and cases that involve conflict and post-conflict situations, characterized by huge economic inequalities, political upheaval and mass poverty makes the realization of the right to victim reparation a tremendous challenge.  The question therefore remains, of how to continue to translate the legal provisions (and their lack) in the Rome Statute on reparations into a living reality that can meaningfully repair victims of international crimes. 

3.16 Prospects for greater complementarity 

One of the issues, briefly discussed in Chapter 5, was the complex relationship between national jurisdictions and ICC jurisdiction over victim reparations.  Generally, as noted, states have the obligation within their national jurisdictions, to provide effective remedies for victims of crimes, including through reparations (Baussiouni 2010: 605). The principle of complementarity in its narrower sense, concerning the admissibility test, is considered by most of the interviewees as not applying to reparations. The reason in this researcher‘s opinion are the implications that this would entail, as expressed by some interviewees, that new obligations would be generated for State Parties. Concerning ‘positive complimentarity’, however, there might be a window open for further research around how the ASP Secretariat, through on-going dialogue with other stakeholders, might in future help catalyze both domestic prosecutions and domestic reparations to complement those of the ICC.  In addition, there are some other hopeful signs. For instance, the UN Secretary General has recently stated that the UN should incorporate reparations for victims into all its transitional justice activities (Secretary General UN 2010: 10-11).

In this researcher’s opinion there is now an urgent need for principles and a clear framework on reparations to be established. Some flexibility for the judges to take different particularities of every case into account needs to be preserved, but this study suggests ways that the lack of principles is adversely affecting a range of different actors at present.  Without such a framework, any precedent will not resolve ambiguity about what reparations will look like in future.  Translating legal provisions of the Rome Statute into the right to effective reparations and ‘living law’, as understood by Ehrlich, should not mean deferring decisions indefinitely. Until key actors in the Rome Statute System have more sense of direction about how to prepare the work needed for realizing the right to reparations, they will not have fulfilled their responsibilities towards victims.  In the absence of principles, as one interviewee mentioned, decision-makers around the ICC have to continue to make assumptions.  As the Victims Rights Working Group has asked, individuals being prosecuted also need clarity about the reparations process; will reparations be able to proceed in case of a conviction, even if an appeal is filed (Victims Rights Working Group 2011a: 6).  


Given the magnitude of reparations that might be needed in conflict and post-conflict situations typical of ICC cases, this study has opened up the question of how the ICC and the ASP could play a more active role in future as catalyst for national states to comply with their complementary responsibilities in relation to victims related to, but not covered by, cases brought to the ICC. More research on how complementarity might operate in future, would help to deepen our understanding of this specific aspect of how the right to reparations will be translated into ‘living ICC law’ in future.
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Appendix A: Complementarity or positive complementarity? 
The researcher explored the issue of whether these two concepts are or can be applied in the context of reparations for victims of international crimes. The Statute does not mention expressly what the principle of complementarity means regarding reparations (Dwertmann 2010: 49). Hence, the researcher first explored whether in ICC documents there was any mention of the principle of complementarity in connection with reparations. Second, the researcher was able to explore through interviews and data collected from academic articles the different perceptions concerning this issue.  

The need for State complementarity regarding reparation for victims has been acknowledged in several ICC documents. The ICC report of the Court’s Strategy in Relation to Victims of 2009, mentioned that the Court did not work in isolation in bringing about awareness with regards to victims “needs as well as in responding to those needs”, but that there are other actors that were also working towards the achievement of these goals.  Hence, the Strategy states that the Court will whenever possible “look for opportunities to promote the principles underlying the Rome Statute at the local level, consistent with the principle of complementarity” (ICC-ASP/8/45, 2009: 3) 

The Report of the Bureau on the impact of the Rome Statute System on Victims and affected Communities of 2010, which summarizes the discussions that were held at the stocktaking exercise in the Kampala Review Conference, expressed that because of the massive nature of the crimes and the “fact that the ICC is a Court of last resort that will only prosecute the most responsible”; States have a role to play from the point of view of complementarity (ICC-ASP/9/25 2010: 13) The discussions at Kampala further suggested that states – and not only the ICC - should play a central role in implementing reparation programs and that States “should not wait until the end of a judicial cycle for the victims to be compensated but could, for example, already prioritize within existing or future development projects for victims of crimes falling under the Rome Statute”(Ibid). In the Appendix III of the Report it was acknowledged taking into account the “nature of reparations that are needed, the Court’s role can only be complementary to that of a national response”. Finally, it suggested national response and “government’s willingness to commit to long-term policy goals and a strong national budget” was needed to guarantee the “sustainability, continuity, and ultimate success” of reparation programs (Ibid: 27).  
However if one looks at the Resolutions adopted during the Kampala Review Conference, specifically Resolution RC/res 2 –The Impact of the Rome Statute System on Affected Communities and Resolution RC/res 1 on Complementarity - there is no mention of the principle of complementarity and the role of State Parties in implementing reparations. In effect, through the interviews conducted to the different practitioners of the Rome Statute System and the data collected through academic articles, it was possible to observe that there’s not a shared view among academics and practitioners concerning the applicability of this principle to reparations. In this researcher’s opinion, the divergences of views are probably explained because of the implications that this will entail; mainly on the question of admissibility of cases before the ICC and the creation of new obligations to State Parties. This will be explained in the following section. 

The principle of complementarity in its narrower sense, concerning the admissibility test, is considered by most of the interviewees as not applying to reparations. The reason in this researcher‘s opinion are the implications that this will entail, mainly, as it was expressed by some interviewees, the generation of new obligations to State Parties. However, concerning the notion of ‘positive complimentarity’ there’s in my opinion a window open for further research on how the Secretariat of the ASP, through the dialogue that is conducting with other stakeholders, can catalyze not only domestic prosecutions but also domestic reparations.  Additionally, the organizations with which the Secretariat has already started dialogues are including in their assistance programmes reparations for victims. For example, the Guidance Note of the Secretary General, United Nations Approach to Transitional Justice 2010, states that the UN, including its field presences, should incorporate into its transitional justice activities, reparations for victims (Secretary General UN 2010: 10-11).


Concerning the issue of States and ICC responsibility towards victims it is important to highlight that States and not the ICC, are the ones that “have the primary responsibility to ensure that reparations are provided to victims” (Tolbert 2010: 5).  This responsibility according to most of the practitioners and academics interviewed does not arise from the Rome Statute but from other legal systems. According to Carsten “the obligation to provide for legal remedies [including reparations] will come from Human Rights Law, but not from the ICC Statute. The Rome Statute reinforces this obligation but do not create it”
(Stahn Carsten, 14 September 2011)(See footnote for a different opinion). Even though, there’s not a uniform position on whether the Statute imposes an obligation on states to provide reparation for victims, what is important for this study is that there is a need for future State-ICC complementarity. As it was mentioned, in the Stocktaking exercise at the Kampala Review Conference, it was expressed during the discussions that “States have a role to play from the point of view of complementarity”, and should besides the ICC, play a role in the implementation of reparation programmes (ICC-ASP/9/25 2010: 13)     


Furthermore, when the researcher asked some of the interviewees what was for them the ideal scenario concerning reparations for victims, they mentioned:  “(…) states [should] assume their reparation role(…)with all the needs the community has, the eyes should not only be on the Court, there are others that also have responsibilities”(Mariana Pena, 4 August 2011); “if we want the reparation mechanism to function, States have to go further and probably they also have to implement legislation on reparations (…) this will be the ideal (Interview #4, 29 August 2011).  


Moreover, in a population based survey on attitudes about peace, justice and social reconstruction in the DRC conducted by the University of Berkeley California and the ICTY, a “majority of respondents (60%) said reparations should be paid by the Congolese government” (Vinck et al. 2008: 51). Indeed, as has been expressed by Peter Dixon, victims of international crimes “have a very strong sense that the government owns them and should protect them” (Peter Dixon, 9 August 2011).

The need for Sate-ICC complementarity on reparations is indeed crucial. This researcher calls for further research on how this complementarity could function in reality. Moreover, how this ICC-State complementarity will evolve or not in the future will have implications on the right to reparations of international crimes and how this right is translated to a ‘living reality’. Justice to be meaningful should not only require the prosecution of individuals responsible for committing international crimes but also should involve actions to repair victims for their suffering.
 

Appendix B: List of Interviews 

1. ICC and TFV staff 

Ms. Fiona McKay, Chief of the Victims Participation and Reparation Section of the ICC, The Hague, 13 June 2011. 

Mr. David Koller, Legal Officer, Appeals Chamber, ICC, The Hague, September 6, 2011.

Mr. Peter Dixon, Research Fellow of the TFV, The Hague, 9 August 2011.

Interview #6, The Hague, 6 September 2011.

2. Diplomats from different embassies of State Parties to the Rome Statute

Interview #1, The Hague, 2 August 2011.

Interview #2, The Hague, 9 August 2011. 

Interview #3, The Hague, 10 August 2011.

Interview #4, The Hague, 29 August 2011.

Interview #5, The Hague, 5 September 2011. 

3. NGO staff and legal representatives of victims. 

Ms. Alix Vuillemin ,Legal Officer,  Coalition for the international Criminal Court, The Hague, 2 August, 2011.

Mariana Pena, Permanent Representative of the FIDH (Fédération Internationale des Ligues des Droits de l’Homme) before the ICC, The Hague,  4 August, 2011.

Luc Walleyn, legal representative of the victims in the Lubanga case, Brussels, 20 September 2011. 

4. Academics and Others 

Mr. Carsten Stahn, Professor of International Criminal Law and Global Justice and Programme Director of the Grotius Centre for International Studies, Leiden University, The Hague, 14  September  2011.

Ms. Edda Kristjánsdottir from the Amsterdam Center for International Law, University of Amsterdam, Amsterdam,  21 June 2011.

Mr. Julián Gurrero, former Chargé d’Affairs of the Colombian Embassy, The Hague, 12 de Septiembre de 2011.  

REALISING VICTIMS’ RIGHT TO REPARATION: 


Debates around the icc











� See Article 63 of the American Convention on Human Rights and Article 14 of the European Convention on Human Rights and Fundamental Freedoms. 


� See Articles 42 and 62 of the Convention Relative to the Treatment of Prisoners of War, 1929 and Articles 7 and 8 common to the four Geneva Conventions, 1949.


� These two forms or reparations are not explicitly mentioned in the Rome Statute; however, many commentators and practitioners argue that the Rome Statute did not exclude them either, and that they depending on the circumstances could be awarded by the ICC. This issue will be addressed in Chapter 3.


� According to Resolution ICC-ASP/1Res.6, 9 September 2002, voluntary contributions come from Governments, international organizations, individual corporations and other entities. 


� The TFV has made use of its assistance mandate and has reached according to its latest Programme Progress Report, summer 2011 over 80,000 beneficiaries in the situation of the DRC and northern Uganda. Additionally, in 2012, the TVF will start activities in Central African Republic. The TFV has 28 active projects, 16 in northern Uganda and 12 in DRC.  The TFV provides assistance to the victims in the form of material support, psychological rehabilitation and physical rehabilitation. In DRC the TFV has funded material support and rehabilitation for approximately 42, 900 victims. In Uganda an estimated of 38,600 victims in Uganda have benefitted from TFV funded psychological rehabilitation and/or physical rehabilitation and material support (TFV 2011: 2-13). 





� ICC website: http://www.icc-cpi.int/Menus/ICC/Structure+of+the+Court/Victims/Forms.htm)


� Concerning the role of the legal representatives of the victims see Walleyn, Luc (2009), The Prosecution of International crimes and the Role of victim’s lawyers in Ferstman, Carla, Goetz, Mariana and Stephens, Alan (2009), Reparations for Victims of Genocide, War Crimes and Crimes against Humanity: Systems in Place and Systems in the Making (The Hague: Martinus Nijhoff Publishers).    


� According to REDRESS the ICC’s definition of victim does not recognize collective harms or collectivities as victims, thus the notion for awarding collective reparations (Rule 97 RPE) (REDRESS 2011a: 60).  





� Please see long quotation from Fiona McKay in Chapter 1.    


� The Bureau consists of a President, two Vice-Presidents and 18 members elected by the Assembly for three-year terms. 


� Under Article 93 (1) of the Statute State Parties have an obligation to cooperate and comply with requests by the Court. However, as McCarthy mentioned the Court has under Article 93 (1) rather limited powers to require the cooperation of States in the enforcement of reparation orders ( McCarthy 2009: 264) 





� For more information see Resolution ICC-ASP/8/Res.4. Family visits for indigent detainees. Available at: � HYPERLINK "http://www.icc-cpi.int/Menus/ASP/Resolutions/Sessions/2009+-+8th+Session.htm" �http://www.icc-cpi.int/Menus/ASP/Resolutions/Sessions/2009+-+8th+Session.htm�. 








� This is not the official view of the FIDH but M.s.Mariana Pena own perspective concerning the relationship between the TFV and the ICC.     


� It is important to note that Ehrlich’s conception of living law has been subjected to criticism by different commentators. According to them, Ehrlich’s concept of the living law does not distinguish between what is meant by “the law” and the concepts of customs and morals (Tamanaha 2011: 306).








� A different view has been expressed by Judge Odio Benito: “national implementation of the ICC Statute should also include all of the provisions related to the right of the victims to receive protection, to participate in proceedings and to obtain reparations” (Clemens Nathan Research Centre and The Redress Trust 2007: 15).


� In effect, a population based survey on attitudes about accountability and Social reconstruction in Central African Republic in 2010, respondents when asked about the importance of providing reparations, “most respondents (97%) reported it was important” (Vinck et al. 2010: 36). Additionally, respondents mentioned, among others, that reparations were important because they needed to recover from their losses, ‘would serve as recognition for their suffering’ and because ‘would help to bring peace’ (Ibid).  








