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Abstract

The CRC and other International instruments provide standards on the
rights of the child to ensure special treatment of the juvenile to achieve rehabil-
itation and reintegration. These standards acknowledge children as bearers of
certain universally agreed norms and serve as a solid theoretical basis for justi-
tying issues concerning children In accordance with the CRC, the aim of the
juvenile justice system is to establish a separate system of treatments of juve-
niles from adults to ensure reintegration. Elements of criminal justice systems
which include lengthy and punitive legal proceedings are to be avoided. Con-
trary to this, many juvenile justice systems subject children to the rigors of the
criminal justice system which often does not take into consideration the child’s
age, vulnerability and right to special treatment. Ghana has shown commit-
ment to protect the rights of juveniles by ratifying the CRC and other relevant
international instruments related to juveniles. Ghana has however not met the
standards of these instruments which provide for special treatment of the ju-
venile to ensure rehabilitation and reintegration. This paper addresses the issue
of how Ghana can adopt a Child Rights Based Approach to juvenile justice

with a particular focus on ‘diversion’.

Relevance to Development Studies

Children are vulnerable by their very nature and therefore in need of
special protection. Juveniles however are rendered more vulnerable when they
come into contact with the law as formal justice systems are generally acknowl-
edged to be detrimental to children’s development. Juveniles may therefore
require a system that offers protection to them by ensuring that their rights are
implemented. The CRC establishes juveniles as bearers of rights which make
up an important part of freedom, justice and peace in every country. Therefore
juvenile justice is now seen as an integral part of the development of every
country. This paper builds on a Child Rights Based Approach which establish-
es states obligations and the principle of ‘the best interest of the child’ which

are important elements of development.
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Chapter 1 Background

The CRC was adopted in 1989 and is the most ratified convention which fo-
cuses exclusively and comprehensively on protecting and promoting children’s
rights. It has brought about an evolution in the area of child justice by perceiv-
ing children as individual right holders and not only as victims and recipients
of welfare (ACPF 2011: 2). It is the first international instrument which pro-
vides standards for a range of legal, civil, political, economic, social and cultural
rights of children for a Child Rights Based Approach (CRBA) and contains
elaborate provisions on juvenile justice (Ghimire 2008: 21). The CRC defines a
child as; “every human being below the age of eighteen years unless, under the
law applicable to the child, majority is attained earlier” (Banning et al 2004: 34).
It also defines children in ‘conflict with the law’ as; “ persons below eighteen

who are alleged as, accused of or recognized as having infringed the penal

law”(Hamilton 2011: 3).

A range of non-binding international instruments have been established by
the UN and other international bodies which recommend best practices cutting
across all areas of juvenile justice from early intervention and diversion, fair
trial, detention, rehabilitation and reintegration (Kilkelly 2008:188). These in-
strtuments include the UN Standard Minimum Rules for the Administration of

juvenile justice (The Beijing Rules).

The African Charter on the Rights and welfare of the Child (ACRWC) is a
regional framework for member states of the African Union which establishes
appropriate measures to promote and protect the rights of the African Child. It
emerged out of sentiments that the CRC was void of significant social-cultural
and economic realities of African states and therefore emphasizes the need to
consider the peculiar African context in issues relating to children’s rights
(Sloth-Nielson 2008: 23). The ACRWC was inspired by the trends of the UN
system and adds to the existing standards of the CRC (Odala 2011: 154). Simi-

lar to the CRC, it also makes provisions for juvenile justice.

The CRC, Beijing rules and the ACRWC collectively define the treatment
of juveniles and establish their rights. They call for a specialized child friendly

1



juvenile justice system that places the ‘best interest’ of the child at its centre of
legislation, policy and practice whiles promoting the child’s sense of dignity
and long lasting reintegration into society (International NGO Council on Vio-
lence Against Children 2013). They provide theoretical justification on issues
related to juvenile justice and as such, juveniles are now legally entitled to spe-
cial treatment with countries under the obligation to ensure that they grow,
develop, thrive and reach their full potential. In fulfilment of this obligation,
justice systems must be designed and administered to respect children’s rights

(International NGO Council on Violence against Children 2013: 11).

Many countries after being parties to these instruments through ratifica-
tion have drafted national legislations on juvenile justice which reflect interna-
tional standards with the aim of protecting the rights of juveniles. Ghana after
ratifying the CRC undertook a legal reform to domesticate standards of the
CRC in its child laws. This led to the enactment of three major statutes to deal
with children’s rights in Ghana. These statutes are the Children’s Act (560), the
Criminal Code (Amendment) Act (554) and the Juvenile Justice Act (563).
Such legal reform initiatives reflect the interest and the commitment on the
part of governments to implement the CRC (ACPF 2011: 13). These laws re-
quire the establishment of a separate system of justice which treats juveniles
differently from adults. This entails the establishment of juvenile courts, juve-

nile detention facilities and other specialized institutions for juveniles.

According to the JJA; “a juvenile is a person under eighteen years who is
in conflict with the law”. This paper mostly uses the preferred term of the JJA
“juvenile”. However, the term “child” may be used in some contexts of the
paper. The relevant international standards of the CRC, the Beijing rules, the
ACRWLC as well as the national the legal provisions of the JJA, the Children’s
Act and the Criminal code will be discussed further in chapters two and three

respectively.

1.2 Problem Statement

Even though positive legal reform initiatives have been undertaken, Ghana has
not been able to fully implement the CRC in protecting the rights of the juve-

nile (Ame 2011b). The formal justice system does not adequately provide to



the special needs of juveniles. Institutions mandated to implement laws are
faced with constraints such as inadequate juvenile courts, inadequate juvenile
detention and correctional facilities, lack of logistics and lack of specially
trained personnel. This has led to the rights of juveniles being compromised

(GoG 2005).

A Child Rights Based Approach (CRBA) to juvenile justice in Ghana will
entail the need to minimize the contact of juveniles with the criminal justice
system through diversion. A child rights based juvenile justice system which
promotes diversion will provide states with possibilities to respond to juveniles
in an effective manner by serving the ‘best interest’ of the child and the society
at large (United Nations Convention on the rights of the child 2007: 3). Diver-
sion is important to avoid the negative consequences of inappropriate treat-
ments and procedures in the formal justice systems (UNICEF 2009: 2) and has
been established to be cost-effective. Although the Children’s Act and the JJA
give support for diversion, this is not practiced in the Juvenile Justice System
of Ghana. The laws provide for a system of diversion through Child Panels but
they do not operate. Detention has become a standard solution rather than a
measure of last resort especially at the pre-trial stage. One reason for this is the
unavailability of a variety of non-custodial measures to detention to divert ju-

veniles (Hoffman and Baerg 2011: 16).

1.3 Research Objectives

1. To explore the contents and implications of a CRBA to juvenile justice

in Ghana.

2. To explore how child panels as a means of ‘diversion’ could be made to

function as an element of a CRBA.

3. To consider diversion in other countries and find out whether and how

they could inform juvenile justice interventions in Ghana.



1.3.1 Research Questions

1. What are the contents and implications of a CRBA to juvenile justice in

Ghana?

2. How can child panels as a means of ‘diversion’ be made to function as

an element of a CRBA to juvenile justice in Ghana?

3. What are the diversion practices undertaken by other countries and

how can they inform juvenile justice interventions in Ghana?

1.4 Methodology

This Research makes sole use of qualitative methods in collecting data. Quali-
tative research method was chosen because it is the most suitable for collecting
and analysing personal information about people’s experiences. Qualitative
methods give value to depth over quantity and dig into social complexities in
order to truly explore and understand the interactions, processes and lived ex-
periences of individuals. It entails strong engagement in reality being studied to
gain intimate understanding of people, places and cultures (O'Leary 2014: 130).
The main research methods used in collecting primary data were interviews
and observation. After collecting data, it becomes necessary for the researcher
to analyse and present it in a form that is understandable. The aim of this is to
create new understandings by exploring and interpreting complex data
(O’Leary 2014: 299). Analysis of research findings are therefore presented in
Chapter four.

Secondary data sources for this research include; NGO reports, publications by
UNICEF and the Government of Ghana, articles, journals and other docu-
ments. According to O’Leary (2014: 243), secondary data can be found in doc-
uments, databases and on the internet which the researcher simply gathers and
analyses. It is data that exists irrespective of the researcher’s findings. The
Convention on the rights of the child (CRC), the African Charter on the rights
and welfare of the child (ACRWC), the Beijing Rules, the Juvenile Justice Act
2003 (JJA) and the Children’s Act are the main relevant international and na-

tional instruments analysed and used throughout this paper.



1.4.1 The Interview Process

Whiles there were some available academic literature on the juvenile justice sys-
tem of Ghana, it was envisaged that interviews would be useful in collecting
primary data on the field. Interview as a method of data collection involves a
researcher secking open-ended answers to questions (O’Leary 2014:117). It
was chosen to disclose issues concerning Juvenile Justice in Ghana from the
point of view of those implementing theoretical ideas and laws on juvenile jus-
tice in their line of work. It was anticipated that interviews would give deep
insight and details into how the system works on the ground and how stake-
holders view and evaluate the system. Interviews were also chosen to reveal
from the actors’ point of view gaps within the juvenile justice system and how
a Child rights based juvenile justice could be achieved. Interviews were in
depth and unstructured because the researcher’s aim was to probe into re-
spondents answers and explore into areas with no prior knowledge. This al-

lowed for the respondents to engage with the topic.

1.4.2 Selecting Interview Respondents

Respondents of the interviews were selected based on the fact that they
worked in the juvenile justice system of Ghana and therefore possessed rea-
sonable knowledge and experience in the field. These respondents were direct-
ly linked with the juvenile justice system and had a mandate in the protection
of the rights of juveniles. Therefore the researcher believed they would pro-
vide information that would lead to a comprehensive, holistic and deepened
insight into the juvenile justice system of Ghana. A hand-picked sampling
technique was therefore used in selecting respondents. They were eight in
number, consisting of ; two juvenile court judges, a police superintendent at
the Domestic Violence Support Unit (DOVSU) of the Ghana Police service,
two probation officers or welfare officers, a representative from an NGO
(Youth Bridge Organization),the deputy director of juvenile justice at the De-
partment of Social Welfare(DSW) and finally, a juvenile. Respondents were
few because the researcher aimed at collecting information on the different
experiences had by different professionals working in the juvenile justice sys-
tem to give an in-depth analysis. Hence few cases were selected and studied

intensively.



1.4.3 Contacting Respondents

Respondents were contacted with an introductory letter personally handed out
by the researcher to their institutions of work from the 21st to 25th July in Ac-
cra. These institutions are the judicial service, the Juvenile Justice Unit of DSW
and the Youth Bridge Foundation and the police service (DOVSU). The judi-
cial service granted permission as well as provided a referral from the First
Deputy Judicial Secretary, Mrs Juliana Amonoo-Neizer to interview the two
judges. All respondents willingly agreed to the interviews and scheduled dates
for the interviews to take place. To interview the juvenile, the researcher
sought permission from the probation officer in charge of the juvenile at the

premises of the Juvenile Court in Accra.

1.4.4 Interviews

Interviews took place in Accra between the 5" to the 25" of August. The re-
searcher carried out a face to face interview at the respective work places of all
the respondents. The juvenile was interviewed at the juvenile court. In consid-
ering the ethics of research, respondents were asked if they could be recorded

at the commencement of each interview.

All interviews were expected to last for about thirty minutes but due to their
in-depth and unstructured nature, some lasted for as long as an hour and half.
The length of time spent on an interview varied and sometimes depended on
respondent’s time, experience, involvement and knowledge about the juvenile
justice system of Ghana. For instance, the probation officers had more to say
than other respondents because they had worked in the system for a relatively
longer period of time and had gained much knowledge of the system. Inter-
views were very informal and carried out in a conversation form. This helped
the researcher to develop rapport with the respondents. Through this, extra
questions arose and there were opportunities for probing into answers derived

from questions.

Respondents disclosed freely their personal experiences and professional ideas
in a straight forward and critical manner. Respondents were very cooperative
and in some case handed the researcher materials on literature that could help
in the research. All respondents agreed to be cited by the researcher after per-
mission was sought as part of the research ethics. Respondents also agreed to
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be contacted in case of further information and clarification of responses. They
asked to be given a copy of the final research paper because they had personal
interest in the topic. Finally, telephone calls were made to thank the respond-
ents for their contributions to the research. Tape recordings and notes were

taken during interviews.

1.4.5 Observation

Additionally, an Observation exercise was undertaken by the researcher during
juvenile court proceedings. Observation is “a systematic method of data collec-
tion that relies on a researcher’s ability to gather data through his or her sens-
es” (O’Leary 2014: 230). This method was chosen to explore what actually
happens in juvenile courts by observing the attitudes and actions of various
actors of the juvenile court proceedings. The aim of this was to find out pro-
ceedings were child rights centred. Therefore the researcher looked out for fac-
tors such as communication with juveniles, legal assistance to juveniles and the

level of participation of juveniles in proceedings.

The observation exercise took place after gaining permission personally
from one of the juvenile court judges who was also interviewed (Judge Marian
Affoh). It was undertaken on three consecutive Thursdays in August which
were the 7%, 14" and 21" This was because the juvenile courts only sat on
Thursdays. A total of nine juvenile cases were observed. At each sitting, the
judge, probation officers, lawyers, the police prosecutor and the parties in-
volved in the case who were the juveniles accompanied by a parent or guardian
and the victim of the crime were present. Notes were taken throughout the

observation process.

1.4.6 Research Limitations

Collecting primary data for a research can be a very daunting task. However, if
challenges can be overcome by the researcher, there can be great benefits. Data
collected for the research are expressly generated for the researcher’s own pur-

poses and this gives insights which could not have been gained through sec-

ondary data (O’Leary 2014: 202).

Respondents selected represent their professional group and it may be as-

sumed to some extent that information given is on the behalf of the group.
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However, the fact that specific individuals cannot represent the whole group is
acknowledged. Therefore there is the need to avoid generalizations of views of
respondents as that of all stakeholders of the juvenile justice system of Ghana.
Rather, it should be seen as providing insights into personal opinions of stake-
holders working currently in the juvenile justice system and respect given to

these opinions as coming from professionals or experts.

Time constraints and prolonged bureaucratic processes did not allow for
interactions with other equally important stakeholders of the system. For ex-
ample, Officials of local government in charge of child panels and caretakers
and juveniles at correctional centres were not interviewed. Instead, the research
made do with informants and stakeholders indirectly linked with these institu-

tions who were equally knowledgeable such as probation officers and judges.

Some interview respondents declined to be tape recorded and therefore
the researcher had to struggle to take notes. This sometimes interfered with
concentration during interviews. In some cases, respondents were asked to
pause for some few minutes while the researcher took notes of relevant points.
Taking of pictures was not allowed due to the sensitivity of the area of re-
search. The system was under researched and as a result, statistical data and
other relevant information needed were not readily available. The study made
use of statistics that was available from past research through secondary data

sources.

1.5 Structure of Paper

This paper is divided into six chapters. The first chapter gives an overall intro-
duction to the paper, the problem statement, research objectives, research
questions and the methodology used. The second chapter provides an intro-
duction to the development of the concept of juvenile justice and the theoreti-
cal framework which includes theory on a CRBA, international standards of
juvenile justice and literature on diversion. The third chapter is an introduction
to juvenile justice in Ghana which includes legal instruments and institutions
and the gaps within the system. The fourth chapter presents an analysis of the
findings of the research. The fifth chapter provides an overview of diversion

programs which have been undertaken by Ethiopia, Namibia and the Philip-



pines which can inform diversion practices in Ghana. The sixth chapter offers
conclusions with recommendations on how Ghana can achieve a CRBA to

juvenile justice.



Chapter 2 Introduction and Development of
the Concept of Juvenile Justice

2.1. Introduction

A juvenile justice system consists of laws, policies, guidelines, customary
norms, systems, professionals, institutions and treatment, specifically applicable
to children in conflict with the Law (DCI 2007: 57). “By nature, a juvenile jus-
tice system is complex, involving a variety of government bodies, agencies, de-
partments, organizations and institutions, such as the police, prosecutors, law-
yers, the judiciary, social welfare bodies, education bodies, probation services,
detention facilities, after-care bodies and community-based non-governmental
organizations” (Hamilton 2011: 11). It is a system that focuses on intervention
at all stages of the formal justice process which include arrest, prosecution, ju-
dicial proceedings and sentencing with the aim of rehabilitating and reintegrat-
ing the juvenile. Juvenile Justice Systems differ among countries and these dif-
ferences have been developed on the basis of different theories, objectives and
principles (Hoffman and Baerg 2011: 1). International Institutions have estab-
lished juvenile justice as important for the development of rule of law. It must
be recognized as distinct from the criminal justice system as both international
and national laws have given support to separate treatment of juveniles from

adults (Hoffman and Baerg 2011:2).

Several shifts in policy approaches to juvenile justice have occurred since
the nineteenth century. The Juvenile Justice system internationally has evolved
from a welfare model, to a justice model and now shifting towards a restorative
justice model. Early development of juvenile justice was predominantly based
on philosophies of the welfare and justice theories. These theories were devel-
oped in the absence of children’s rights. Most juvenile justice systems of today
have been particularly influenced by the welfare-justice model. However, in
reality, no juvenile justice system exists exclusively as a welfare or justice model
as described in theory. Elements of either could be found in systems that sym-

bolize the “welfare “or “justice” model (Odhiambo 2005: 41).
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2.2 Evolution of Juvenile Justice Systems

2.2.1 The Welfare Model

The origins of juvenile justice can be traced to the two most dominant models,
the welfare model and the justice model. The welfare approach was initiated in
the USA until the 1960’s. Before the eighteenth century, no special status was
accorded to children and the protection of juveniles by virtue of their age. Ju-
veniles were subjected to the same procedures as adult with no separation from
adults during imprisonment. The Parkhurst Act of 1838 established a separate
system of justice to deal with children and young adults in the USA. This trans-
formation developed to the extent that by the end of the nineteenth century,
the first juvenile courts as well as other institutions to deal with juveniles were
established. “Parens patriae” was the principle behind the welfare system and
this meant “state control” implying that the state would act in the best interest
of the child by promoting the child’s welfare. As a result, many juveniles were
removed from their families and put into state care for rehabilitation. An un-
derlying principle of the welfare system was that young persons are more vul-
nerable and amenable to rehabilitation than adults. Therefore juvenile courts

placed emphasis on treatment, supervision and control rather than punishment

(Odala 2011: 51-52)

This model is referred to in some writings as the ‘protection model” and
became the basis for the establishment of juvenile courts in the United States
and Western Europe. Courts therefore assumed an important role in protect-
ing the child and the juvenile court judge was used by the state to carry out in-
tervention measures in addressing juvenile crime (Odhiambo 2010: 21). With
an ideal aim of treatment of the juvenile, juvenile court judges were assisted by
social service personnel, clinicians and probation officers in search for the best
treatment suited for a particular child’s need. The welfare model considered
juveniles as victims of their environment and circumstances and were therefore
not regarded as rational agents. This view stemmed from the moral intellectual
development theory which posits that, the younger the actor; the less probable
their behaviour is to be informed by a sense of judgment between right and

wrong.
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The welfare model was criticized for being paternalistic, violating rights of
individuals as well as having potential to discriminate. One of the specific criti-
cisms was that, children were not accorded procedural safeguards such as legal
representation and rules of evidence. Protectionist Policies as well as over reli-
ance on the use of institutionalization often for indeterminate periods of time,
led to a lot of criticism of welfare model. This led to the emergence of the jus-

tice model (Odala 2011: 552-553).

2.2.2 The Justice Model
The justice model emerged in the late 1970’s and early 1980’s. The underlying

principle was punishment rather than the treatment of juveniles. The idea be-
hind this model is that children are rational human beings and thus able to
control their actions. The decision to offend or not to offend therefore lies
with the child. If an individual decides to offend, he or she must be made ac-
countable and appropriate sanctions given. The difference between this model
and welfare model was that juveniles were not regarded as victims of circum-

stances (Odala 2011: 554).

This model focuses on accountability and punishment rather than wel-
fare. It recognizes the legal rights of the juvenile and deals with those found
guilty through punishments for specific offences based on defined sentences.
The proper function of juvenile justice was therefore to assess the degree of
culpability of the juvenile and administer punishment in accordance to the de-
gree or seriousness of the crime committed. Unlike the welfare model, the ju-
venile was granted the right to due process and the decision on the appropriate
treatment was not left to the discretion of a juvenile court judge or social

worker. The powers of the state were therefore limited (Odala 2011: 554).

The justice approach involves two important precepts which are: the need
to protect society against crime and the need to accord special treatment to the
juvenile taking into consideration his or her personal circumstances. The jus-
tice model however seems to be more in favour of protecting society and
therefore an emphasis on retribution. The best interest of the child is therefore

not a primary consideration in this approach.
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2.2.3 The Restorative Justice Model

The contemporary theory of restorative justice began from its roots in the me-
diation movements in the late 1970’s,and was developed by American, British
and European writers as a theory of justice in the last two decades of the twen-
tieth century(Sloth-Nielson 2008: 130). Restorative justice has gained promi-
nence in juvenile justice as an alternative approach which seeks to address the
ills of the welfare-justice approach (Zehr 2004: 3). Thus questions of the effec-
tiveness of earlier welfare-justice models have highlighted the importance of
restorative justice. Although restorative justice may seem quite recent, emerg-
ing in the second half of the twentieth century, it is an old paradigm. This is
because ideas and principles of restorative have been from indigenous justice

systems around the world (Sloth-Nielsen 2013: 131).

Restorative Justice responds to crime and conflict focusing on reparation
of harm and offers a broader framework that challenges the role of punish-
ment and treatment as the primary currencies of intervention (Odala 2011:
517). According to Zehr (2004: 19), three basic principles underline restorative
justice and this is based old and traditional understandings of wrong doing.
First, crime is a violation of people and interpersonal relationships. Secondly,
violations create obligations. And finally, there is a central obligation to put

right the wrongs done.

Restorative justice seeks to repair harm as much as possible by addressing
the needs not only of the offender but the victim and the community at large.
This entails tackling the root causes of crime and provides healing for all pat-
ties affected by the crime. It emphasizes offender accountability and responsi-
bility. Offenders are made to understand the harm caused and the consequenc-
es of their behaviour and take accept the responsibility repairing the harm
caused. Restorative justice promotes participation by involving all parties af-
fected by the crime in the justice process. These parties are given a stake in the
determination of a case by their involvement in deciding what justice requires
(Zehr 2002: 23). Restorative Justice has been adopted in many Jurisdictions
across the world including New Zealand, Australia and Canada. They practice
restorative approaches such as “circles”, which is a way to work through, re-

solve and transform conflicts in general. Another approach used by these
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countries is “Child Conferencing” which is a way to build and heal communi-

ties (Zehr 2002: 4).

Some scholars have asserted that there are similarities between restorative
justice and justice as practiced by Africans through community courts and
chief’s courts. The African understanding of justice is more restorative in the
sense that, it not so much jeered towards punishment but towards restoration
and reparation. In African traditional justice systems, social disputes are viewed
as concerning the entire community and therefore the need for reconciliation

and restoration of social harmony (Skelton 2008: 131).

2.3. Theoretical Framework

The practices and penal policies of the welfare and justice models have influ-
enced Ghana’s approach to juvenile justice. Hence the JJA provides a balance
between these two approaches. In tuning to features of welfare approach, the
JJA makes space for probation officers to be part of the decision making pro-
cess by conducting SERs. This places a focus on the needs of the offender ra-
ther than the offence in the final decisions of courts. Features of the JJA which
reflect the justice approach are that; juveniles found guilty of crimes are ac-
corded certain rights and punishment is given based on the degree and nature
of crime. Therefore, the dispositions for treatment of juveniles include com-
mittals to correctional facilities (Osei 2013: 14). However, in practice, the juve-
nile justice system is more jeered towards a justice than a welfare approach.
This is evident in practices where the offense of the juvenile is mostly consid-
ered in making decisions rather than welfare. This contributes to the increasing
number of juveniles involved in custodial sentences in Ghana. According to
Odhiambo (2010: 7), while appreciating that, the justice-welfare models have
been the most influential throughout juvenile justice systems, laws and practic-
es of juvenile justice devoid of the enforcement of Child rights have led to vio-
lations. A CRBA to juvenile justice is hence needed in Ghana to establish pri-

ority to protecting the rights of children.

A CRBA is a frame work that integrates the norms, standards and goals of
child rights while formulating and implementing any plan or program relating

to children (Ghimire 2008: 21). CRBAs recognize that children have special
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needs and vulnerabilities and as such should be treated differently from adults.
It is essential for this paper because its goals and standards are universally
agreed and set out in the CRC. It also establishes the responsibilities of gov-
ernments and other stakeholders and fosters their accountability. This serves as

basis in claiming the rights of children (SC 2005: 22).

The CRC is an important instrument for a Child Rights Based Framework
because it provides the main elements for any form of concrete action or in-
tervention to take place with regards to children (Arts, K. and Popovski, V
2006: 10). The overall aim of the CRC is to ensure the ‘survival and develop-
ment’ of the child with the three general principles of the ‘best interest of the
child’, participation and non-discrimination forming the basis for all implemen-

tation measures concerning the child (Arts, K. and Popovski, V 2006: 10).

The CRC serves as a standard by which progress can be measured and re-
sults compared. “Importantly also, the CRC standards not only provide the
framework for the rights-based analysis that allows states’ failings to be high-
lighted, but also comprise indicators of best practice as to how such shortcom-
ings can be addressed” (Kilkelly 2008:191). Articles 37 and 40 are the main pro-

visions relating to juvenile justice contained in the CRC.

Article 3 of the CRC requires that the “best interests of the child” should
be a primary consideration in all decisions affecting the child. “All decisions” in
the context of a juvenile justice system includes decisions from all stages which
include; the child’s first contact with the police, judicial proceedings and sen-
tencing (Hamilton 2011:25). In determining the child’s best interest, the deci-
sion-makers should consider a careful analysis and weigh all interests and cir-
cumstances to the particular case. The aim of the ‘best interests’ principle is to
compel an examination into those interests and circumstances of the child in

order to be given priority (Arts, K. and Popovski, V 2006: 10).

In a juvenile justice system, such considerations and circumstances may
include; the child’s age, personality, family situation, nature of crime and the
effect that a sentence is likely to have on the survival and development of the
juvenile. Interests such as public safety and the rights of the defendant should

also be taken into consideration (Hamilton 2011: 25).
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Upholding the best interest principle in juvenile justice would also mean
avoiding the traditional criminal justice aims of punishment and retribution for
a rehabilitative and reformative approach to dealing with juveniles (CRC GC:
5). The ‘best interests’ principle is important in protecting the rights of children
to the extent that that it is incorporated in other international legal instruments
such as the ACRWC as well as national legislations such as Juvenile Justice Act

(JJA) and the Children’s Act of Ghana.

2.3.1 International Standards of Juvenile Justice

Introduction

The CRC and ACRWC establish states as the primary duty bearers in imple-
menting children’s rights. The state has the responsibility to create the legisla-
tion and policy framework and to provide resources so that children’s rights
can be realized (SC 2005: 18). This includes the establishment of a comprehen-
sive juvenile justice policy as stated in the (CRC General Comment 2007:3).
This section focuses on important elements of establishing a comprehensive
juvenile justice policy from a CRBA to serve the ‘best interest’ of the child.
The CRC, Beijing rules and the ACRWC establish such important elements

which are highlighted in the next section.

2.3.2 Specialized Juvenile Justice Institutions

The CRC establishes in article 40(3) that states should promote the establish-
ment of laws, procedures, authorities and institutions which specifically apply
in dealing with children alleged as, accused of or recognized as having infringed
the penal law. This provision requires that states establish specialized units
within the police, judiciary, and prosecutors as well as specially trained defend-
ers and other personnel who provide legal and other appropriate assistance to
the child (CRC General Comment 2007: 24). Article 12 of the Beijing rules es-
tablishes the need to offer special training to the police in dealing with juve-
niles because the police are the first point of contact in a juvenile justice system
and they need to act in an appropriate manner. The Beijing rule 22 reiterates
the need for professional education and training of all personnel dealing with

juveniles to ensure professionalism (United Nations 1985).
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2.3.3 Reintegration and Rehabilitation

Article 40(1) of the CRC states that; state parties recognize the rights of every
child alleged as, accused of, or recognized as having infringed the penal law to
be treated in a manner consistent with the promotion of the dignity and worth,
which reinforces the child’s respect for the human rights and fundamental
freedoms of others and which takes into account the child’s age and the desir-
ability of promoting the child’s reintegration and the child’s assuming a con-
structive role in society”. Similarly the ACRWC also states in article 17(3) that
the aim of treatment of every juvenile shall be his or her reformation, reinte-
gration and rehabilitation. The Beijing rules 24 establishes the need to provide
juveniles at all stages of the juvenile justices system with necessary assistance
such as educational training, vocational training and other helpful and practical

assistance to promote rehabilitation and reintegration.

2.3.4 Juvenile Courts
According to article 37(d) of the CRC; “every juvenile shall have the right to

prompt access to legal and other assistance and the rights to challenge the le-
gality if deprived of liberty before a court or other competent and independent
bodies with prompt decisions taken on such actions”. The CRC (article 12, 16,
37 and 40(2)), the ACRWC article 17(2) and Beijing rule (7.1) provide basic
procedural safeguards that guarantees that the juvenile receives fair treatment
and expeditious trial. These include the presumption of innocence, the right to
be heard, the right to legal and other appropriate assistance, the right to priva-

cy, the right to appeal and the right to free interpretation.

2.3.5 Conditions for Arrest and Detention

The CRC article (37) and ACRWC article (17) establish basic principles for the
conditions of arrest and detention of juveniles. Article 37(a) of the CRC pro-
hibits the torture, cruel, inhumane or degrading treatment of a juvenile as well
as capital punishment and life imprisonment of a juvenile. Article 37(b) prohib-
its the arbitrary arrest and detention of juvenile and further states that depriva-
tion of liberty shall only be used as a measure of last resort and for the shortest
appropriate period of time. Article 37(b) implies that, alternative measures of

arrest and detention must be used at all stages of the juvenile justice procedure.

17



This principle aims to restrict institutionalization with regards to the quantity
with reference to the term “last resort” and time with reference to the term
“shortest period”(Sloth-Nielson 2008: 156). Article 37(c) of the CRC states
that every child deprived of liberty shall be separated from adults and states the
right of the juvenile to maintain contact with his or her family while deprived
of liberty. The Beijing rule (10) provides that a juvenile’s parent must be in-
formed within the shortest period of time upon arrest of the juvenile and fur-
ther states in rule (10.3) that law enforcement agencies such as the police
should deal with juveniles in a manner that respects the rights of the juvenile,
promotes his or her wellbeing and avoid harm with regards to the circumstanc-

es of the case.

2.3.6 Minimum Age of Criminal Responsibility (MACR)

The CRC, the ACRWC and the Beijing rules mandate all states to set a
“Minimum Age of Criminal Responsibility” (MACR) but does not provide a
specific age in this regard. Below this age, a child cannot be held accountable
for any crime he or she commits in a court of law. Rule 4 of the Beijing rules
state that legal systems should not set the MACR too low whilst the emotional,
mental and intellectual maturity are taken into considerations. The Committee
on the rights of the child recommends age 12 as the minimum age and encour-

ages states to set even higher ages (General Comment 2007:11).

1.8.7 Diversion

Diversion is a process where juveniles are channelled away from formal justice
system through alternative procedures and programs. Article 40(3b) proposes
measures of dealing with juveniles without resorting to judicial proceedings
provided the rights of the child are taken into consideration. Article 11(1) of
the Beijing rules states that consideration shall be given to dealing with juve-
niles without resorting to formal judicial proceedings. Rule 11(2) provides that
all agencies which are mandated to deal with juveniles should be empowered to
dispose cases at their discretion without resorting to judicial proceedings in

accordance with the legal system.

In cases where juveniles go through judicial proceedings and are sentenced

after a fair trial, the law must provide competent authorities with a wide range
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of alternatives to institutional care and deprivation of liberty in fulfilment of
article 37(b) of the CRC (CRC GC 2007: 20). Article 40(4) of the CRC and Bei-
jing rule 18(1) serve as basis for the provision of a range of alternatives to insti-
tutional care and deprivation of liberty which include; guidance and supervi-
sion orders, vocational and educational training, counselling and community
services. Although the ACRWC does not explicitly establish diversion, it rec-
ognizes that the special treatment of the child should entail the ideal of restor-
ing the child to his or her family or society which is a significant African Value
as well as a principle of Restorative Justice (ACPF 2011: 112). Diversion is fur-

ther discussed in the next session.

2.4 Diversion as a CRBA

Formal justice systems are generally punitive in nature having potentially harsh
consequences on the development of the juvenile Due to the weaknesses of
criminal justice procedures, juveniles are often better attended to by construc-
tive responses outside the criminal justice system that promote rehabilitation
and reintegration (VAC 2013:20). The CRC has made diversion a binding fea-
ture of juvenile justice systems and is now universally seen as an integral aspect
of rehabilitative and re-integrative juvenile justice systems (Odhiambo 2010:
191). Diversion is an important element of a CRBA to juvenile justice which
aims to avoid or reduce negative impacts while maximizing opportunities for
positive input into children’s development (UNICEF 2009: 2). It refers to
“programs and practices which are employed for young people who have initial
contact with the police, but are diverted from traditional juvenile justice pro-

cesses before children’s court adjudication”(Sloth-Nielson 2008 : 153).

In most juvenile justice systems in Africa, diversion is a relatively new
concept. Past juvenile justice systems in African countries such as Ghana,
Kenya and Uganda often relied on formal justice procedures rather than diver-
sion. According to Sloth-Nielson (2008: 153) diversion is established by the
CRC on the basis of article 40(3b). Ghana for instance has taken a step in di-

version by making provisions in the Children’s Act to establish child panels.

Diversion also requires developing alternative measures to deprivation of

liberty which fulfils article 37(b) which discourages deprivation of liberty of
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juveniles. Children who are deprived of their liberty are at a greater risk of vio-
lence in the criminal justice system (VAC 2013: 11) and ensuring their right to

development and survival becomes particularly challenging.

Development in the broader sense of the CRC entails children been pro-
vided with the optimal conditions that will enable their full potential to be real-
ized and access to all rights of childhood to which they are entitled. Depriva-
tion of liberty has negative consequences for the child’s harmonious
development and seriously hampers his or her reintegration in society (CRC
GC 2007). The rights of juveniles to protection from harm, education,
healthcare and family life become at risk when they are deprived of liberty
(Kilkelly 2008:191). Contrary to international standards, juveniles are detained
with adults, live under unhealthy conditions in detention and incarceration,
subjected to inhumane treatment, not provided with education and remain in

pre-trial detention for long periods (Hamilton 2011:28).

The purpose of any intervention in the juvenile justice system aims at the
child’s reintegration and an assumption of a constructive role in society as pro-
vided by Article 40(1) of the CRC. Therefore in situations where the juvenile
has to be deprived of liberty, it is required by the CRC to be on the basis of
reintegration and an assumption of a constructive role in society. In order to
achieve this, juveniles deprived of liberty should receive care, protection and all
necessary assistance which includes educational, vocational, and social assis-
tance for their development. Detention as well as correctional facilities should

be equipped with resources to provide such assistance to juveniles (Hamilton

2011:99).

State parties to the CRC should adopt sentencing policies for juveniles
that aim at reintegration. Sentencing policies that aim at punishment and deter-
rence on the other hand will not be able to achieve the aim of reintegration
(Sloth-Nielson 2008: 159). The effect of such policies is detrimental in the
sense that, upon release, children face problems in access to education, em-
ployment, accommodation and reintegration into their families and communi-
ties (Hamilton 2011: 33). In the absence of a sentencing policy, it is important
that states incorporate laws that allow juvenile court judges to exercise discre-

tion. This implies that, laws make provisions for new forms of non-custodial
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sentences which include ‘community based sentences’ and ‘restorative justice
sentences’. Countries like Namibia, Lesotho and South Africa have incorpo-
rated this into their laws. Secondly state laws must explicitly state the prohibi-
tion of the use of imprisonment or in some cases place limitations on its use.
This provision is seen in the laws of Ghana, Kenya and Uganda. Thirdly, laws
should place a restriction on the use of custodial sentences. If there is a need
for custodial sentences, the laws should provide the duration and state that

they should be served in facilities other than prisons (Sloth-Nielson 2008: 159).

Legal safe guards that ensure that the rights of juveniles are protected and
respected in the process of diversion should be provided by legislations. In do-
ing so, legislations should state that; diversion should only be undertaken when
there is compelling evidence that the crime was committed by the child and
when he or she has willingly accepted responsibility; the child must freely give
his or her consent to diversion; no criminal records must be held against the
child in any future legal proceedings after diversion and the child must be given
the chance to seek legal and other appropriate assistance to gain adequate in-
formation and understanding on the diversion program offered and its appro-
priateness (Hamilton 2011: 54). A complaint mechanism should be put in place
for juveniles who are subjects to diversion as well procedures for review and
accountability. There should also be mechanisms for monitoring and evalua-
tion of diversion in order to reduce the abuse of discretionary power to safe-

guard rights of juveniles undergoing diversion (Hamilton 2011: 54).

At every stage of decision making in the juvenile justice system, measures
for diversion should be made available to the police, prosecutor or juvenile
court. It should be a consideration wherever appropriate without limiting only
to minor offences committed by the juvenile. There may be mitigating circum-
stances which make diversion more appropriate even for very serious offences.
Therefore, there is the need to address every individual child’s case differently

by taking into consideration the different circumstances of his or her case

(Odhiambo 2010: 207).

Studies show that diversion is generally more cost effective than systems
that rely on formal justice procedure in the sense that they are less costive to

implement and run (UNICEF 2007: 3). Relatively, there is much cost associat-
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ed in rendering justice in formal justice systems to both governments and the
ordinary people. Formal justice systems require massive expansion in terms of
facilities and personnel. For instance, to reduce distance and delays in accessing
justice by the ordinary people, formal justice systems would require additional
courts especially and the expansion of legal aid(PRI 2001: 6). Formal justice
systems also require the construction of detention facilities and resources to
operate. Diversion even becomes more important in situations where resources
are scarce. In this case, communities can develop their own measures of diver-
sion that promote the rights, develop and reintegrate children through restora-

tive justice programs (VAC 2013: 23).

Restorative justice approaches are in line with diversion as they offer a
means to dealing with the juveniles outside the formal justice system (VAC
2013: 23). They have also proven to be effective in rehabilitating juveniles. Ev-
idence shows that, rights-based restorative justice programs when propetly im-
plemented reduce reoffending. A meta-analysis on the effect of restorative jus-
tice programs showed 70% reduction in the rate of offending (UNICEF 2009:
3). For instance, a community based mediation program undertaken in the
Philippines proved to have benefits in reducing the number of juveniles in de-
tention, reducing crime rates drastically, reducing re-offending and promoting

re-integration by allowing children to return to school (UNICEF 2001).

Features of African traditional systems can be likened to Restorative Jus-
tice Principles and understandings in so many ways. It builds on the strengths
of traditional justice systems to provide effective and appropriate systems
which suit the local context (VAC 2013: 23). In traditional systems, the prob-
lem is viewed as that of the whole community; there is an emphasis on recon-
ciliation and restoration of social harmony; rules of evidence and procedure are
flexible; the process is voluntary and decisions based on agreement; decisions
aim at reintegration of the offender and like cases are treated differently con-

sidering special the circumstances of each case (PRI 2001: 22).

The African traditional justice system is community- based; human cen-
tred and employs restorative and transformative principles in conflict resolu-
tion. It provides the opportunity for dialogue among the victim, the offender,

their families, friends and the community at large (Sloth-Nielson 2008: 131).
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In as much as restorative justice has proven to be effective in child justice
systems, measures must be taken to protect the rights of juveniles. The rights
of the juvenile should be protected in restorative justice programs to ensure it
is child rights based. Therefore it would be proper to follow certain which will
ensure reintegration while referring a child to a restorative justice program. A
diversion program should; meet the needs of the individual child, promote the
dignity and wellbeing of the child, be appropriate to the child’s age and maturi-
ty, impact useful skills where possible, develop the self-esteem of the child , be
less restrictive and not interfere with child’s schooling. These programs can be
run by the police, social services, youth services or the probation services as

well as NGOs (Hamilton 2011: 59).

NGOs and civil society can play a very important role in the prevention of
juvenile offending and in providing diversion programs such as community-
based services, prevention and reintegration programs and facilities. The state
must recognize this role and include it in legislation. NGOs should be encour-
aged to participate in the development and implementation of a State’s com-
prehensive juvenile justice policy and the necessary resources to facilitate such

involvement should be provided by the state (Hamilton 2011: 14).
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Chapter 3 The Juvenile Justice System of Ghana

3.1. Historical Background to Juvenile Justice in
Ghana

Juvenile justice in Ghana would be appreciated better within the context of
judicial and historical developments. The Juvenile justice system of Ghana
forms an integral part of the whole judicial structure of Ghana. The current
juvenile justice system of Ghana has highly been influenced by the British co-
lonial rule. However, prior to British colonial justice administration, the tradi-
tional system of justice existed. This was characterized by chiefs and selected
elders who were of high moral character and integrity. The traditional justice
system was characterized by restorative justice principles (Osafo Sampong

n.d.:1).

The British colonial era brought about the inception of the formal justice
system. Prior to the first legislation on juvenile justice, the only provision on
juveniles was the 1936 ordinance which mandated judges and magistrates to
commit children under16 years of age to a training school if they were found
guilty of crimes which were punishable by imprisonment if committed by

adults(Osafo Sampong n.d.:1)

The first juvenile justice legislation was established in 1945. This saw the
establishment of the Department of Social Welfare (DSW) in 1944-1945 which
started to operate in 1946 after local officers had been recruited and trained by
the British government. They were given the mandate of rehabilitating juve-
niles. Laws that guided the juvenile justice at that time were the Probation of
Offenders Ordinance of 1944, the Industrial Schools and Institutions Otrdi-
nance of 1945, the Court (Amendment) Ordinance of 1944 and the Criminal

Procedure Code Act (30) (Osafo Sampong n.d.:2).

The probation of Offenders Ordinance empowered all formal courts to
make probation orders in juvenile cases taking into consideration the age, char-
acter, family background, health, nature of offence and all other circumstances
under which the offence was committed. The Court Amendment Ordinance

established a juvenile as a person under age sixteen. (Osafo Sampong n.d: 2)
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Industrial schools and Borstal Institutions were established for the deten-
tion of juveniles under the Industrial Schools and Institutions Ordinance. Ju-
veniles who were detained in these institutions were to be provided with train-
ing. The Act also made provisions for establishing remand homes for

temporary custody of juveniles (Osafo Sampong n.d.: 2).

The Criminal Code repealed all eatlier laws and consolidated all that was
contained in the previous ordinances. The age of the juvenile was raised from
sixteen to seventeen years. Although the Criminal Code established that juve-
niles should be treated differently from adults, it did not provide adequately for

this establishment (Osafo Sampong n.d.:3).

3.2 Institutions of Juvenile Justice Administration in
Ghana

3.2.1 The Department of Social Welfare (DSW)

The DSW is specifically mandated by the Children’s Act to provide overall
protection for children which also includes juveniles. Section (39) of the JJA
requires the DSW to establish Correctional Centres and Juvenile remand
homes. Correctional centres provide housing for juveniles who are found guilty
of crimes for the purpose of rehabilitation and reintegration. Remand homes
serve as temporary facility for housing juveniles prior to trial or during the pe-
riod when cases are still pending. DSW staffs serve as Probation Officers and

social workers (Hoffmann and Baerg 2011: 8).

3.2.2 The Ministry Of Gender, Children and Social Protection

This ministry is mandated to ensure the survival, protection and development
of the child. They formulate policies in relation to juvenile justice and coordi-
nate the work of agencies that provide services and programs for children

(DSW and UNICEF: 52).

3.2.3 The Domestic Violence and Victims Support Unit (DOVSU)

This department is a transformation of the juvenile Unit of the police service
which was formally known as Women and Juvenile Unit (WAJU). Dovsu deals
with the violations of women and children in domestic settings as well as in-

vestigates and prosecutes juvenile cases (Hoffmann and Baerg 2011: 8).
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3.2.4 The Judicial Service

The formal justice system or court system of Ghana is run by the Judicial Ser-
vice. These include the Supreme courts, Appeal courts and High courts and the
Juvenile courts. Juvenile courts are established to adjudicate cases of juveniles
and provide services to the juvenile such as legal aid and representation and
treatment for rehabilitation and reintegration (CRRESCENT 2010:18),(DSW
and UNICEF 2011:49).

3.2.5 The District Assembly

The children’s Act Section (16) mandates the District Assemblies to liaise the
activities of governmental agencies on matters concerning children defend the
rights of children and protect children. Consequently, the District Assembly is
mandated by the Children’s Act to establish Child Panels and facilitate their
operation in all districts. Further, the DSW of a District Assembly is mandated

to investigate cases of violations of children’s rights (CRRECENT 2010: 18).

3.3 National Legal Framework

3.31 Introduction

As mentioned eatlier, Ghana enacted the Children’s Act in 1998, the Criminal
code (Amendment act 554) in 1998 and the JJA in 2003 following her ratifica-
tion of the CRC in 1990. Currently, these laws serve as basis for juvenile justice
administration in Ghana. The Children’s Act is a consolidation of all civil is-
sues and some criminal issues affecting children. The criminal code sets the age
of criminal responsibility, sexual offences against children, and child neglect
among other children’s issues. The JJA is specially provides laws that protect
the rights of juveniles and establishes the basis for juvenile justice administra-
tion. These instruments establish provisions that are in conformity with the
CRC. These include the principle of the ‘best interest’, setting a MACR, condi-
tions of arrest and detention and the establishment of specialized institutions
for the administration of juvenile justice. These are discussed in the next sec-

tion.
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3.3.2.The Welfare Principle
The guiding principle of the JJA and the Children’s Act is “welfare”. This re-

lates to the principle of the ‘best interests’ of the child as stated by the CRC.
Section (2) of the JJA explicitly states that the ‘best interest’ of a juvenile shall
be (a) paramount in any matter concerned with the juvenile; and (b) the prima-
ry consideration by a juvenile court, institution or other body in any matter
concerned with a juvenile. Similarly the children’s Act states under the welfare
principle that ; (1) “the best interest of the child shall be paramount in any mat-
ter concerning a child” and (2) “the best interest of the child shall be the pri-
mary consideration by any court, person, institutions or other body in any
matter concerned with a child”. This principle applies in all decisions taken

with regards to arrest and detention, trial and sentencing.

3.3.3. MACR

Section 1 of the JJA defines a juvenile as; “a person under the age of 18 years
who is in conflict with the law”. The Juvenile Justice Act does not set a lower a
MACR however Section 4 of the Criminal Code (Amendment Act 554 of
1998) provides for it in and sets the MACR at 12 years.

3.3.4. Juvenile Courts

Section 1(2) of the JJA states that: “a juvenile shall be dealt with in a manner
different from an adult except under special circumstances”. The Act provides
for the establishment of separate juvenile court to provide exclusive jurisdic-
tion to juvenile case. Section 16(1) provides that; the juvenile court shall sit ei-
ther in a different building or room from that in which sittings of other courts

are held.

3.3.5 Conditions of Arrest and Detention

The JJA guarantees the right to privacy of the juvenile during arrest, investiga-
tion or trial in section (3). Consequently, no information leading to the identifi-
cation of a juvenile shall be made public. Article 4(3) of the JJA further states
that arrest of the juvenile should be made with due regards to the dignity and
wellbeing of the juvenile and therefore arrest should be made with a minimal
level of force. Article 11 establishes that, the juvenile as well as his or her par-

ents or guardian must be informed of the reasons for arrest within the shortest
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possible time. Probation officers are mandated by Article (13) to look for par-
ents or guardians of the juvenile in cases where they are absent. It further states
that juveniles should be separated from adults as well as male juvenile separat-

ed from female juveniles while in detention.

Article (10) provides conditions for conducting a search on the juvenile.
The search on a juvenile must be done with decency by a police officer or an
adult of the same sex. If there is the need to search the private parts of a juve-
nile, only a medical officer is authorized to do so. Under section (14) Juveniles
are entitled to bail within forty eight hours of arrest and can be released into
the custody of parents, guardian or other responsible persons unless in situa-
tions of serious offences or where it is deemed necessary to remove the child
from certain association. In situations where bail is not granted, the police with
an order from the juvenile court shall place the juvenile in a remand home or a
place of safety designated by the Department of Social welfare (DSW). Section
15(6) provides for the rights of juveniles under detention namely; (i) the right
to adequate food (ii) the right to medical care if require (iii) the right to main-
tain contact with parents , guardians and lawyers and (iv) the right to all other

conditions reasonably required for the welfare of the juvenile.

3.3.6. Rights during Trial
The JJA provides the rights during trial under Section (22) which are ;(i) the

right to legal representation and the right to legal assistance (i) the right to re-
main silent (iii) the right to have parents, guardian or probation officer present
during legal proceedings and (iv) the right to free legal aid and the rights to in-
terpretation. The court is mandated in Section (19) to determine the age of ju-
veniles who appear before it in order to ensure that they are not above the age
of eighteen. It further provides that in the absence of a birth certificate in de-
termining the juvenile’s age, medical assistance is required. Section (24) man-
dates the court to order the preparation of a Social Enquiry Report by a proba-
tion officer which shall be taken into consideration by the court in final
judgment. The SER entails investigations into the background of the juvenile,
present circumstances of the juvenile and the circumstances under which the

offence was committed. Section (33) guarantees the juvenile the right to expe-
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ditious hearing before the juvenile court and cases which are not completed

within six months of the juvenile’s first court appearance should be discharged.

3.3.7. Diversion

After the preparation of a SER there may be recommendations to the court for
the child to be referred to a Child panel which is established under Section (27)
of the children’s Act. Child panels as stated under Section (28) shall have non-
judicial functions to mediate in criminal and civil matters which concern a
child. Under Section (29) of the Children’s Act, a child panel should be com-
posed of; the chairman of a social services sub-committee of the District As-
sembly, a representative from a women’s organization, a representative of the
traditional council, a District social worker, a member of the justice and securi-
ty sub- committee of the District Assembly and two members of the child’s

community.

Article (20) states the purposes of diversion which includes; (i) encourag-
ing accountability of harm caused (i) promoting reintegration of the juvenile
into family and community (iii) preventing stigmatization of the juvenile which
may occur as a result of contact with the criminal justice system and (iv) pro-
moting reconciliation between juvenile and the person as well as community
against which the harm was caused. Therefore, the JJA’s policy on diversion
embraces the principles, practices and programs of restorative justice. The JJA
assures all accused juveniles of equal access to diversion programs and prohib-
its any inhuman and degrading treatment as part of any of its practices and

programs.

3.4. Gaps within the Juvenile Justice System of Ghana

Even though Ghana has established a comprehensive legal framework and es-
tablished institutions to govern juvenile justice administration, there still exist

gaps within the juvenile justice system.

There are inadequate juvenile facilities such as Correctional centres, re-
mand homes and juvenile courts. Currently there are ten remand homes with
only three functioning and four junior correctional centres across the country.

Remand homes provide inadequately for juveniles due to budgetary con-
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straints, lack of transportation and very few trained social workers. Most re-
mand homes are situated in cities and are therefore not accessible to local
communities. In communities where remand homes are unavailable, juveniles
are often kept police cells and in some cases detained together with adults

(GoG 2005: 40).

There are reports of remand homes and correctional centres being in very
poor conditions due to deterioration over the years. These range from small
and overcrowded cells with inadequate ventilation, absence of mattresses, bed
sheets and mosquito nets (Osei 2013: 15). Correctional facilities lack training
programs, recreational programs as well as provision of health services to help

rehabilitate and reintegrate juveniles (GoG 2005: 43).

Juvenile courts are inadequate across the country. The distribution of ju-
venile courts are only limited to the districts and hence those living in remote
areas cannot easily access them. Juvenile courts are over-burdened with case-
loads and delays in the completion of juvenile cases. Juvenile courts do not sit
regularly due to lack of panel members and magistrates, low motivation and
poor remuneration. This also accounts for long duration of stay in remand

homes (GoG 2005: 43-44).

According survey showed that a total number of 10,488 juveniles were
held in police cells between 1993-2003.The number of juveniles who were
handled by courts in the same period was 4223. The number of juveniles held
in adult police cells in the same period was 2,164 (GoG 2005:39-46). Children
are often also held in remand or pre-trial detention for long periods while

awaiting trial (Hoffmann and Baerg 2011:11).

As of the year 2011, only 70 Child Panels had been created out of the 170
Districts in Ghana. Not all of these panels were functioning and because they
were designed to operate at the district level, they were not easily available and
accessible to people in communities outside district capitals (DSW and
UNICEF 2011: 73). Child Panels that were functioning received very few re-
ferrals. In a research report on child panels in Ghana, it was observed that the
child panel in Tema District had only received three cases in its first eight
months of operation. The Accra Metropolitan District on the other hand had

received none (DSW and UNICEF 2011: 73). Child panels do not receive ade-
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quate budgetary support to cover administrative costs and filing fees for its
members (Hoffmann and Baerg 2011:13). Some child panels in Ashanti Re-
gion which received donor support from an NGO (Save the Children) stopped
functioning when donor support ended (IDSW and UNICEF 2011: 73).

Very few sentencing options have been provided by the system. A variety
of measures such as community service and life skills programs have not been
established for use as non -custodial sentences (Hoffmann and Baerg 2011:16).
The sentencing options which are mostly available to the juvenile courts are;
probation, committals to correctional facilities and payment of fines (Ame

2011: 286).

Low trends in birth registration over the years have posed problems of
proper identification, determining age of criminal responsibility and the type of
treatment given to juveniles. In Ghana, there have been reports of the police
inability to determine the correct age of juveniles. Wrong ages are presumed by
police thereby placing children who are less than 18 years in adult domain for

adult criminal procedure (Hoffman and Baerg 2011) (GoG 2005: 06).

The media has often published information leading to the identity of both
juveniles and child victims. While cases are still under investigations, journalists
in their reportage provide information that easily gives away the identity of ju-

veniles and child victims (Ame 2011: 284).

There is inadequate legal aid and representation for juveniles even though
the state is obliged by the JJA to provide such services free of charge especially
for those who obviously cannot afford. The Legal Aid Board was set up to
provide free legal services in Ghana. However it faces the problem of inade-
quate number of lawyers (Ame 2011: 285). In practice, the board pursues very
few juvenile cases and does not have lawyers who specially trained lawyers to
defend juveniles (Hoffmann and Baerg 2011: 12). Juveniles come into contact
with the system are unaware of their entitlement to free legal aid. In some situ-
ations the Legal Aid Board is not accessible as the case of Volta region. The
Legal Aid Board is only located in the regional capital Ho and therefore is not

easily accessible to people in remote communities (Ame 2011: 285).
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Chapter 4 Findings and Analysis of Research

The juvenile justice system is without a comprehensive juvenile justice policy.
According to Judge Amoah, the Chief Justice has therefore set up a committee
to undertake reform in all aspect of the juvenile justice system. As a conse-
quence, the system however is in the process of drafting a new Juvenile Justice
policy which will address major issues such as the establishment of child
friendly courts, diversion and a policy on legal aid. This step is necessary be-
cause any attempt to create reforms in juvenile justice system must begin with
a comprehensive policy which contains standards established by the CRC
(General comment 10). Clear provisions should be made on MACR which is
absent in the JJA, provisions for special training of police, lawyers, prosecutors,
child psychologists, probation officers and all other personnel who deal with

juveniles.

The system also lacked personnel such as psychologists, lawyers and police
officers who were trained in handling children. On the basis of article 40(3)
which provides for a separate system of justice, it is required that all institu-
tions have specially trained personnel as well as special units within them. It
places the obligation on states to make these available. The DSW for instance
did not have a child psychology unit. However it was necessary for the state to
establish one because during observation of judicial proceedings, the judge
asked for juveniles and child victims to receive treatment from a psychologist.
Love Grace a probation officer who was interviewed disclosed that most par-

ents complained of not being able to afford such services on their own.

The police lacked special training in dealing with juveniles and child vic-
tims. According to the representative named Modupe of Youth Bridge Foun-
dation, police did not follow the conditions and procedures of arrest and de-
tention. Modupe further referred to a case where a juvenile was arrested by the
police with handcuffs whiles sitting for an examination. Apart from this kind
of arrest not applying to the standards of the Beijing rules in prohibiting the
use of handcuffs, it also goes against the principle of the ‘best interest’ of the

child.
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Police assault against juveniles was attested to by a 17 year old juvenile
Evans Boating, who was arrested by the police after being a victim of mob jus-
tice for alleged robbery. He claimed to have been verbally assaulted with
wrongful accusations by the police while he was locked up in adult police cells.
In Evans’ response to the question of how he was treated by the police, his
response was; “I was treated like an armed robber by the mob and I thought I
would receive better treatment in the custody of the police but it was the same
treatment”. Such treatment did not enforce “the best interest” principle. The
conditions of arrest and detention did not meet the standards of article 37(a) of
the CRC which prohibits inhumane and degrading treatment against juveniles.
He was also not separated from adults whiles in police custody which violates
article 37(c). In this case the violation was committed by both the public and
police during arrest. This treatment also goes against the principle of presump-

tion of innocence until proven guilty as stated by article 40(2) of the CRC.

Lack of specially trained personnel caused actions against juveniles that
were not in accordance with the ‘best interest’ principle in the juvenile justice
system of Ghana. The aim of juvenile justice is to ensure reintegration of the
juvenile as stated by article 40(1). This provision requires the police, judges,
prosecutors and other personnel who deal with juveniles to be trained and
knowledgeable in order to treat juveniles in a manner that will ensure their re-
integration. This will promote professionalism and enable personnel to deal

with juveniles with regards to their ‘best interests’ and avoid violations.

Due to the formal nature of proceedings, children could not freely express
themselves and juveniles especially seemed timid and jittery in answering ques-
tions. In as much as juvenile courts proceedings are required to be as informal
as possible, it was not the case during observations. An example of such pro-
cedure is swearing of oath which was undertaken by all children involved in the
case. This limited the juveniles’ rights to participation of the juveniles which is

an important element to ensure the ‘best interest’ of the child.

The mandate of probation officers was difficult to fulfil due the unavaila-
bility of resources. They had to rely on their own resources to conduct social
enquiry reports on several occasions. There were no vehicles available to

transport probation officers to the homes of juveniles and this was more prob-
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lematic with juveniles who came from regions outside the Greater Accra region
whose homes could not be traced easily. When Love Grace was asked about
what she thought was the reason for the lack of resources, she replied saying;
“Juveniles are not a priority to government because if they thought of issues of
juveniles as important, they would make resources available. It’s like this de-
partment has been abandoned by government. The system will continue to suf-
fer ineffectiveness until the government recognizes it as a priority”. She made
this statement also referring the researcher to how old and warn out the DSW
building in which the interview was been conducted looked and added that af-
ter so many years no renovations had occurred. The government’s obligation
of providing for all necessary resources to implement children’s rights in article
(4) of the CRC has not been met. Social enquiry reports are important to de-
termine the kind of treatment the juvenile would receive. Judges make their
decisions based on it and hence an important element in determining the ‘best

interest’ of the child.

There were many delays in juvenile cases with some pending for over a
month because investigations were not completed. In some cases there were
adjournments because investigations had not been completed or key witnesses
were not available. This situation does not provide for the expeditious hearing
of juvenile cases as stated as stated in article 37 of the CRC. Delay in cases has

the tendency to expose the juvenile to further violations within the system

Investigations were either not fully conducted or lacked solid evidence. In
cases where there was weak evidence against the juvenile, the case was dis-
missed. In the words of Judge Marian Affoh; “the law states that; the slightest
benefit should inure to the benefit of the accused juvenile. As a result, juveniles
go scot free with crimes they are actually guilty of without any form of treat-
ment thereby leading to reoffending”. This does not serve the ‘best interest” of
the child because he or she does not receive treatment in order to become re-
habilitated. Accountability and responsibility for offence is therefore not estab-
lished. Victims are left unsatisfied with final decisions of the court to discharge
juveniles. Restorative measures will therefore adequately address such issues by
encouraging accountability for crimes committed by juveniles thereby satisfy-

ing the needs of both juveniles and victims.
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The lack of mechanism to ensure that all children born acquire a birth
certificate posed problems in the system. There was no means of verification
and even though the JJA states that the services of a medical officer should be
sought in determining the juvenile’s age in the absence of a birth certificate,
this was not practiced due to the costs involved. Various respondents men-
tioned cases where juveniles inflated their ages in order to receive expeditious
hearing from adult courts. In observing judicial proceedings, there were doubts
about the age of a juvenile who appeared in court. Suspicions were raised
about him being above the age of eighteen and this was assumed by members
of the panel based on his looks. However there was no way of verification be-
cause he did not possess a birth certificate. The inability of officials to deter-
mine the right age of a juvenile puts him or her at the risk of being treated in
the adult criminal justice system. The juvenile is therefore not accorded treat-
ment in line with his or her age if put in the adult criminal justice domain. This
situation would not serve the ‘best interest” of the child. It as well goes against
article 40 of the CRC which states that the age of a juvenile should be consid-

ered in treatment.

The previous knowledge on lack of diversion of juveniles through child
panels was confirmed by officials in the juvenile justice system. According to
Modupe, much awareness has not been created about Child Panels. Some offi-
cials within the system were not aware that such an avenue is available to divert
juveniles and therefore cases were hardly referred to child panels. The re-
spondent further stated that there was a need for awareness creation about the
rights of juveniles which includes the right to diversion. Concerns were raised
by respondents that the running and management of child panels were expen-
sive and there was therefore the need to find less expensive ways of running
them. For example, panel members were expected to sit as often as possible
and this meant payment of allowances. Due to inadequate resources, panel

members did not receive enough motivation to meet and settle juvenile cases.

Child panels should be restructured within the community instead of op-
erating at the District level. This would enforce restorative justice principles by
bringing the community on board in dealing with juveniles and solving con-
flicts. In Ghanaian culture, acts of correcting a child and settling disputes are
seen as a social responsibility by the community especially elders. Child panels
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at the community level would foster restorative justice principles and would

also ensure that panels are more accessible to the whole community.

According to Judge Amoah, diversion did not happen at the courts very
often because there were other alternative sentences such as community ser-
vices were not available. Courts only had to rely on the dispositions available
which are committals to correctional centres, probation and payment of fines
and these decisions largely depended on the nature of the crime committed
and whether the parents or guardian of the juvenile was available. In her words
she stated that; “the system copes with what is available and justice is delivered
based on what you have available”. There is a need for making a variety of
measures available to courts and other institutions in dealing with juveniles as
provided by CRC article 40(4). This fulfils the right of the juvenile to be divert-
ed from custodial sentencing thereby reducing the number of juveniles who are

deprived of their liberty.

Concerns were raised among various respondents about the lack of
awareness of the public on the rights of juveniles. According to Modupe, juve-
niles were widely perceived as criminals by the public and therefore received
very little sympathy. As a result the rights of juveniles were not seen as im-
portant to development as other children’s’ issues. At the time of the research,
her organization (Youth Bridge Foundation) had organized a campaign to cre-

ate awareness on the rights of juveniles across the country.

Juveniles faced discriminatory attitudes from the public and even within
the Juvenile justice system. This is evidenced from the local term used in refer-
ring to juvenile correctional centres by the public which is “Akwadaa bone
sukuu” literally meaning ‘bad children’s’ school”. There is however the need
for more awareness and sensitization on the rights of juveniles as it is im-
portant to the implementation of their rights. This is on the basis of article 42
of the CRC which mandates states to make the principles of the convention
widely known. This would generate acceptance of children’s rights from the

public.
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Chapter 5 Diversion Programs undertaken by
Ethiopia, Namibia and The Philippines

5.1. Community Based Correction Program

The Community Based Correction program (CBCP) of diversion takes a non-
custodial approach emphasizing on an informal system of care, rehabilitation
and reintegration of juveniles especially for first time offenders and petty of-
fenders. They were established to divert juveniles from the criminal justice
process into correction programs which challenge the offending behaviour of
juveniles whiles allowing them to remain in the communities with their fami-
lies. The program applies a holistic approach in developing the potential of ju-
veniles to recover from crime through strengthening of the support structures
around them. It aims at realizing the best interests of juveniles by; preventing
potentially vulnerable children from involving in crime; keeping juveniles at
home rather than institutions; avoiding trauma, labelling and stigma associated
with formal justice processes and avoiding criminal records for juveniles; re-
ducing the chances of future involvement in crimes through targeted individual
rehabilitation and finally, increasing collaboration between the police and local

communities in preventing crime for children.

The program is run by the Child Protection Unit (CPU) of Ethiopia in
collaboration with the police but brings on board various actors to share in the
program. These actors include NGO’s, families, schools and communities. As
a result enough resources are pulled together by these various actors to facili-
tate the effective running of the program. For instance NGO’s provide fund-
ing for the hiring and training of counsellors and other social workers. Local
communities provide facilities for the programs such as halls and open
grounds, elders in the community participate in program as well as community
volunteers. Volunteers are selected based on their ability to communicate with
children and their potential to act as role models. Community volunteers assist
children in learning. Training is given to these volunteers on children’s rights.
Families also participate in the programs to help in the process of correcting

juveniles.
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The CBCP covers the 10 sub cities of the capital Addis Ababa. Within
each sub city, are the smallest administrative units known locally as Kebeles.
These Kebeles have meeting halls where community members hold functions.
The CBCP centres are located in these halls with a small office allocated to
volunteers and a place to store materials for the project such as books, teaching
aids and recreational materials. Counselling sessions and meetings with parents
and juveniles are also held in these halls. The first point of contact for juveniles
is the CPU’s which are situated within the police stations. Cases of juveniles
are usually reported to the CPU by police officers, parents, neighbours and
members of the public. The parents of the juveniles are contacted while inves-
tigations on the case are carried out and a subsequent report provided by the
police in charge of the CPU. The case of the juvenile is assessed and referred
to the CBCP where necessary and they go through an organized procedure in

the centres.

5.1.1 Program Description

A treatment plan is drawn after the juvenile has been referred to the centre.
The treatment plan is a written agreement signed by the juvenile, parent or
guardian and a community worker. The plan states and explains the nature of
the activity that is to be undertaken by the child in partaking in the program.
This promotes participation of children by instilling a sense of responsibility in
children and involving them in decisions for their rehabilitation. Juveniles are
engaged in organized daily schedules which take up to three hours per day.
Programs in the centre are organized by volunteers and these include tutorial
classes, literacy skills, recreational activities and counselling services. There is
follow up on juveniles’ behaviour by volunteers, community workers, police
officers and counsellors. These actors engage in periodic visits at the centres
and have discussions with juveniles on the crime committed and their respon-
sibility towards their families and the community. Good behaviours are moni-
tored, taken note of and rewarded. Special interests of juveniles and talents are
identified and encouraged. For example playing football and playing musical

instruments (Save the Children 2012).

38



5.1.2 Success of Program

The success of the program in Ethiopia has been attributed to the way in
which it is implemented and the impacts on children. In terms of implementa-
tion, the “community based style” seemed to have worked in Ethiopia due to
its correspondence to socio-cultural practices which involve arbitration and
correction. Such practices are characterized by disputes settlements and repara-
tion outside the formal administrative system. Secondly diversion has been ac-
cepted due to the efforts of the Child Protection Program by bringing on
board duty bearers in multi-level advocacy. The CBCP has provided an alterna-
tive structure by replacing detention facilities which are often inadequate and
reducing the high numbers of juvenile cases handled by the juvenile courts.
The uses of CBCPs have proven to save resources especially spent by the po-
lice. The police spend a lot of money in processing juvenile cases for court and
accompanying juveniles to court at every sitting. Resources used in such pro-
cedures have reduced significantly since juveniles are diverted through CBCP

(Save the Children 2012).

In terms of impacts on juveniles, those who are enrolled in CBCPs have
been reported to have had improvement in academics. Prior to their enrolment
they were reported to have very low academic performance. They have en-
couraged formal education which forms part of the measures of the treatment
plan for juveniles. Trained teachers and tutors have been hired within the pro-
gram to assist juveniles in academic work. Juveniles who were not enrolled in
schools before entering the program are prepared by teachers to be enrolled in
schools after completion of the program. Funding of enrolment in schools is

supported by the program (Save the Children 2012).

The participation of families has fostered good relationships between ju-
veniles and their families and restored family values. Families recognize the
contribution they make towards the rehabilitation of their children and have
the confidence to guide the conduct of their children than before. Juveniles
tend to gain more attention and value from their families and this has contrib-

uted to enhancing their self-esteem (Save the Children 2012).
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5.2. Pre-Trial Community Service in Namibia

5.2.1. Program Description

This is a type of program in Namibia which diverts the juvenile from judi-
cial proceedings and serves as an option to custodial sentences. This entails
taking away the leisure time of juveniles by making them work in a non-profit
organization or a government agency or department without any form of pay-
ment. The idea of free labour from the child is not to replace paid positions.
These institutions serve as placement agencies for the juveniles and are located
within the juvenile’s community to avoid transport costs. They have the re-
sponsibility to give adequate supervision to the juvenile by designating a service
supervisor solely in charge of the juvenile. The supervisor is expected to use a
non-authoritarian but firm approach whiles commending the juvenile where
due. The supervisor is mandated to return time forms when the juvenile com-

pletes service (Legal Assistance Centre 2002).

Some criteria that are followed in referring a juvenile to a community ser-
vice include; the age of the juvenile should fall within the prescribed age limit
for juveniles (MACR); the juvenile must accept responsibility to the crime
committed and agree to undertake the community service; transportation ar-
rangements should be convenient for the juvenile; personal preferences and
interests of the child should be taken into consideration in the placement of
the juvenile; the juvenile should not have any mental or physical which may act
as limitation to performing the service and finally, the juvenile should be aware
of the nature of the service through a description. Community service should
not interfere with the juvenile’s education requiring that a proper time schedule

be fixed for the service (Legal Assistance Center 2002).

The community service program is undertaken on a contract basis be-
tween the placement agency and the juvenile and the organization that made
the referral. The contract should indicate; the number of hours the juvenile
would work; the name of the placement agency; the date and time the service
would begin and the terms and conditions of the service (Legal Assistance

Center 2002).
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5.3. Community Based Prevention and Diversion
Program-Cebu City, Philippines.

The community based prevention and diversion program in Cebu City in the
Philippines aims at preventing juvenile crimes and reintegrating juveniles who
have already committed crimes. It comes in two folds in the form of victim-
offender mediation for juveniles who have already committed a crime and a
crime prevention program to prevent crimes and assist juveniles who have
been diverted. The program brings together a number of actors and partners.
The main actors are a non-profit organization which is an umbrella organiza-
tion composed of; government organizations, community based organizations
and academic and civil minded individuals who work together to achieve a
common aim. The other actor is the Child Justice Committee (CJC) which was
set up as a community based structure to settle, reconcile and mediate in cases
involving juveniles. Partners include agencies such as local government offi-
cials, the police, the commission on human rights, UNICEF, NGO’S, the me-
dia and schools. All actors pull together resources in varied ways to implement
the program. For instance, the non-profit organization contributes by provid-
ing psycho social interventions, counselling, formal education, and temporary
shelter, provision of basic needs and formation of values. The CJC offers
proper procedures in victim-offender mediation program as well as organizing

prevention programs for children (UNICEF 2001).

5.3.1. Program Description (Victim-Offender Mediation Program
and Crime Prevention Program)

After a case has been referred to the CJC by the police or the community,
community volunteers assist in locating the juvenile’s parents who are thereby
informed about the crime and the diversion process. The mediation or settle-
ment process takes place after the purpose of diversion has been explained to
the offended party. After all parties to the case agree on a form of settlement,
the juvenile is asked to present a written or an oral apology to the victim with
explanations of why the crime was committed. Where settlement is reached,
steps are recommended for further psycho-social interventions for the juvenile

through a centre-based approach or a family based approach. The juvenile is
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continually monitored by community volunteers of the program through peri-

odic visits at home and school (UNICEF 2001).

In the crime prevention program the community is mobilized in order to
identify volunteers and peer educators. A structure is established to provide
training. With the coordination of the government and NGO’s, the community
assists in implementing the program. Such assistance include; training of out of
school youth in skills like plumbing, automotive repair, carpentry and support-
ing low income families with micro loans to facilitate livelihood activities such
as farming. School enrolment fees are also provided to as well as support is
provided for families who cannot afford educational costs for their children

(UNICEF 2001).

5.3.2. Impact

The program brought about varied impact in Cebu-City, Philippines. First-
ly, there was a decrease in crime rates and juvenile recidivism. Cases reported
in the previous year had reduced drastically within less than a year of imple-
menting program. Secondly, the rate of detention institutionalization of juve-
niles reduced. Thirdly, the program increased interest in community volunteer-
ing as more community members joined in the program to assist. Lastly, there
was an increased number in juveniles who returned to school because of the

support they gained from the project (UNICEF 2001).
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Chapter 6 Conclusion and Recommendations

6.1 Conclusion

The CRC and ACRWC establish the state as the main duty bearer of the
rights of juveniles. Ghana as party to these instruments is therefore under the
obligation to undertake all the necessary and appropriate legislative, administra-
tive and other steps in the implementation of the rights of the juvenile. It is
important therefore to establish a separate juvenile justice system which makes

the rights of the juvenile a priority and serves the ‘best interest of the child’.

Ghana undertook Legal reforms in 1992 which took place soon after rati-
fication of the CRC and this led to promulgation of the Children’s Act 1998
(560) and the JJA. These are the main instruments which provide for the pro-
tection of the rights of juveniles and provide for a distinct juvenile justice sys-
tem by providing a MACR, conditions of arrest, the rights to fair trial and oth-
er elements. In as much as this step shows a commitment on the part of
Ghana to implement the CRC, this has not happened. There still remain gaps
between the laws and what is practiced in the juvenile justice system of Ghana.
Even though the JJA and Children’s Act give support for restorative measures
to ensure that the rights of juveniles are protected, the juvenile justice system

of Ghana is more punitive in nature.

In order to ensure that juveniles are treated without resorting to formal
judicial proceedings, the Children’s Act makes provision for the establishment
of Child Panels. These panels however do not function and as a result juveniles
go through formal judicial trial and incarceration. The CRC favours depriva-
tion of liberty only as a measure of last resort. However juveniles continue to
be deprived of their liberty in detention facilities; police cells and correctional
facilities. The formal justice system however in many ways does not serve the
‘best interest of the child’ in dealing with the juvenile. Contrary to the CRC and
Beijing rules, Officials such as police are not well trained in dealing with juve-
niles leading to violation of their right. Juveniles do not easily and readily have

access to legal aid even though the JJA establishes free legal aid.

The CRC provides that juvenile cases should be given expeditious hearing.

However, this is not the case due to delays in court trials due to adjournments
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and partial investigations. There are inadequate number of remand homes and
correctional centres and juvenile courts across the country. This contributes to
the detention of juveniles in adult prisons especially in regions where remand
homes and correctional facilities are unavailable. One major problem that ex-
ists is the absence of a comprehensive juvenile justice policy. A juvenile justice
policy is recommended by the CRC General Comment 10 in achieving a Child
rights Based approach to juvenile justice. Ghana has however recognized the
need for a comprehensive policy and according to findings is in the process of

drafting one.

A system which enforces diversion as part of a CRBA to juvenile justice in
Ghana has been proposed in this paper. Diversion is supported by the CRC
and other international instrument as well as the JJA. It is recommended as a
way of promoting children’s rights without resorting to formal justice proce-
dures and custodial sentences. This is especially important for Ghana because
of the constraints and inadequacies of the formal justice system which have

caused violations of the rights of juveniles in Ghana.

6.2. Recommendation

In accordance with research findings and literature review on the juvenile jus-
tice system of Ghana certain recommendations are made by the researcher to

ensure the effective implementation of children’s rights.
Juvenile Justice Policy

The juvenile justice policy should contain provisions which aim at prevention
of juvenile delinquency. It should also contain time limits for the period be-
tween committing the offence and the completion of police investigations as
well as prosecution and adjudication of cases. There should be strict measures

to ensure that these time limits are followed.
Diversion

A variety of community based programs should be put to in place as done by
Ethiopia. The state should collaborate with NGO’s and civil society in estab-
lishing such programs as well as strengthening the child panel. Child panels

should be established at the community level to ensure accessibility and the
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involvement of community. This can be seen from the community based pro-

grams undertaken by Ethiopia and Namibia in the previous chapter.
Specialized Training

The state should provide adequately trained professionals such as lawyers, psy-
chologists and police officers to provide legal and other appropriate assistance.
There should be frequent training of these personnel to be able to carry out

their mandate effectively.
Awareness Creation

The state should conduct and promote educational campaigns to raise aware-
ness on the need to protect the rights of juveniles. This could be done in con-
junction with NGO’s and the media. Children and in particular juveniles could

be brought on board to partake in the awareness creation programs.
Research

Regular monitoring and evaluations should be conducted by the state on the
practices of juvenile justice system. Data should be collected on relevant in-
formation with regards to juvenile justice administration such as the use of di-
version and the effectiveness of diversion programs as well as the use and av-
erage duration of detention. This should also include data on juvenile
offending trends. Independent academic institutions should be encouraged to
partake in such research. This will enable states to target resources and develop

as well as improve upon initiatives (Hamilton).
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