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Abstract

The judicialization of social demands is a phenomenon that increasingly is be-
coming the pathway to access social goods such as health and education. With
the incorporation of comprehensive bills of rights into states’ constitutions,
judges and courts in both the global North and South have become key actors
in the distribution of resources through the protection of human rights. Judicial
intervention as a distributive mechanism of social goods and its potential to
bring social integration and challenge commoditized forms of social provision-
ing is a subject that still being studied today. This paper seeks to explore how
the intervention of courts and judges are changing the political dynamics in so-
cial policy articulation in light of the political nature of social policy and its power
to influence not only access to social goods but also social inequality and citi-
zenship. The case of judicial decision T-760 of 2008 issued by the Colombia
Constitutional Court to reform Colombia’s health care system (Law No.100 of
1993) is used to reflect on the political importance of social policy choices and
potential of judicial settings to address distributional conflicts.
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Chapter 1 Introduction

The neoliberal reforms of the 1990’s, influenced by the 1993 World Develop-
ment Report “Investing in Health”, introduced highly liberalizing measures to
the health care systems in most countries of Latin America, including Colombia.
Currently, debates about the redistributive effects of health care policy inquire
how commercialization processes of health care, which were intensified by these
reforms, reinforces or breaks down structures of inequality and about its poten-
tial to bring social integration, citizenship and better wellbeing. At the same time,
countries are facing an increasing demand from the international community and
multilateral organizations, such as the United Nations, to strengthen the rule of
law and set laws, policies and programs to contribute directly the realization of
human rights. Countries have responded to this call, among other measures, with
the constitutionalization of rights, the establishment of autonomous judiciaries
(e.g. Constitutional Courts) and stronger judicial review procedures, in an at-
tempt to robust their democracies. Within these two international projects, one
that privileges the market as a mechanism for distribution and redistribution of
social goods and wealth, and another that holds states accountable, as duty-bear-
ers, for the integration human rights principles such as universality, equality, par-
ticipation and inclusion and the realization of human rights, social policy is being
articulated.

Additionally, debates on the potentials of social policy to distribute and re-
distribute resources and social goods, and its pivotal role in the reduction of
poverty and addressing inequality, currently oscillate between two contending
proposals. The first one neoliberal-oriented and sponsored by international fi-
nancial institutions such as the World Bank (WB), which places social policy as
a mechanism to correct or deal with failures of macroeconomic policies, hence
mainly concerned with the eradication of income poverty and inequality by tar-
geting the poor (Mkandawire 2005: 7). The second one which proposes a more
universalistic view of social policy that raises questions regarding the basis of
social entitlements and examines the underlying social processes which lead to
poverty, vulnerability and inequality to address calls for social inclusion and so-
cial cohesion (Mkandawire 2005, Fischer 2012). Governments are then facing
the challenges of developing policies and social provisioning systems within the
continuum of these two extremes in search for a choice that better serves the
poor, vulnerable and marginalized populations.

However, this process is not just a policy choice matter, i.e. a choice of
institutional arrangements to distribute or redistribute resources considering the
macroeconomic objectives, levels of social expenditure and power dynamics in
a society, but rather a more deeply engrained political question because such
choices will define what citizenship means, the degree of people’s inclusion in
the distributive or redistributive processes, social status and more directly well-
being (Mettler and Soss 2004 in Mkandawire 2005, Fischer 2010). This is a strong
reason why social policy choices and institutional arrangements should also be
politically bargained and decided in participatory and democratic settings, which
according to the tradition of representative democracies takes place in the bodies
(government and legislative branch) that have been assigned the legitimate
power to decide over collective interests.



The already contending political economy dynamics of social policy articu-
lation are currently impacted by the involvement of judges and courts that are
bringing into play the recognition of human rights. Parallel to the 1980s-1990s
shift towards the neoliberal agenda, states were also experiencing a constitutional
transformation in which judicial empowerment and the constitutionalization of
human rights (including socio-economic rights) played a key role for the re-le-
gitimation of democracy and the protection of people’s basic needs. Today the
judicialization of political agendas has come increasingly as a response to the
failure of representative democracies and the loss of confidence in the govern-
ment and the legislative branch to address social claims (Domingo 2004), con-
sequently placing judges as “reputable, impartial, effective decision-making bod-
ies” (Hirschl 2006: 744). Furthermore, the judicial protection of human rights
has become one of the main mechanisms if not the principal today to vindicate
the rights of and bring social justice to the poor and disadvantaged. However, in
light of the political nature of social policy (due to its influence in processes of
social integration and citizenship) and its redistributive effects, a debate is arising
to question to what extent the intervention of judges and courts through human
rights litigation is in reality favouring the poor and excluded populations and in
a broader sense, is inquiring if the courts should be deciding these political issues
in the first place (Brinks and Forbath 2010-2011, Hirschl 2000).

In this context, it is interesting what has happened with the involvement of
Colombia’s Constitutional Court (the “Court”) in the reform of Colombia’s
health care system. The Court has stand out as one of the most progressive
courts regarding the protection of human rights (Uprimny 2007, Yamin and
Parra-Vera 2010). Regarding the protection of the right to health, one of the
most invoked rights in Colombia, the failure of the health care system to provide
comprehensive services to its beneficiaries left the “judicial recourse as the only
escape-valve” (Yamin and Parra-Vera 2010). Such systematic failure has been
partially attributed to the marketization of health care and the institutional ar-
rangements of the adopted “managed competition” model of provision that
ended up restricting even more the access to the poor while increasing the ad-
ministrative costs of the system (Vos et al. 20006). This is why in 2008, the year
where the number of writs of protection (accion de tutela in Spanish) of the right
to health was the highest, the Court issued the decision T-760 in which it ordered
the government to restructure the health care insurance scheme to address the
structural barriers that were impeding or creating unequal access to health care
services, in a way that realized people’s right to health. Because of decision T-
760 of 2008 and other set of decisions of this kind, it has been said this activism
is an overstep of the Court’s powers in matters seen as fundamentally “political”
(Castafo et al. 2008) and claim the Court’s decisions are provoking an institu-
tional distortion because they drive the policy-making processes way from polit-
ical debates where collective needs should be considered and assessed (Sotelo
2000).

How are courts then changing the dynamics of social provisioning in
light of the political nature of social policy and its role in bringing social integra-
tion and citizenship-based entitlements? Because the distributive effects of judi-
cial decisions in the context of social provisioning are still being explored, and
given the reiterative claims that judges are helping bring social justice and social



inclusion for the poor and disadvantaged, it is important to continue to prob-
lematize their intervention to understand their potential to bring social transfor-
mation. To explore this, Colombia’s health care system, the General System of
Social Security in Health (SGSSS), put in place by the 1993 health care reform
(Law No.100 of 1993) and the judicial decision T-760 of 2008 issued by the
Colombia Constitutional Court, will be taken as a case study. In this judicial de-
cision the Court ordered the government to restructure the SGSSS towards a
more inclusive and universalized system, in order to effectively realize the right
to health. In this ruling, the Court ordered the government, among others, to
adopt the following actions: (i) update the Plan of Benefits affiliates of the sys-
tem are entitled to (including, services, medicines and technologies); (i) unify
the contributory and subsidized regimes, and (iii) the adoption of the necessary
measures to prevent rejection or delay in the provision of the service itself. This
case will serve as a basis to first discuss whether or not judicial decision T-760
of 2008, using a rights-based approach for the realization of the right to health,
helped bring social transformation by changing structures of polarization, segre-
gation and stratification in the social order (considered indications of lower lev-
els of social integration and more commoditized forms of entitlements). In do-
ing so, the potentials of rights-based approaches in judicial settings to set in
motion institutional reforms towards more universalistic ways of social provi-
sioning will be examined.

The findings of this research suggest that although the intervention of
the Court through its judicial decision T-670 of 2008 helped advance people’s
right to health and move the health care system towards one more right-oriented,
its transformative potential was limited given that it failed to address more pro-
found political questions regarding social inequality and citizenship-base entitle-
ments. In this sense, restricting the cause of unequal access to “regulation fail-
ures” the Court did not addressed questions about how the model of health care
provisioning reproduced inequality patterns of polarization, segregation and
stratification. Furthermore, these limitations seem to be perhaps consequence of
the role societies have traditionally given courts in their constitutions and other
regulatory frameworks that confine the action of judges to the technical inter-
pretation of the law, precluding them from discussing other issues such as how
social policies and social provisioning systems reproduce social inequality and
commoditized forms of entitlements, which are more political in nature. Alt-
hough the findings of this research cannot be generalized, they give insights to
broaden the debate about courts intervention in distributive conflicts.

To explore the above, a mix method approach is used. From a historical
institutionalist perspective, the research will review the factors that shaped the
1993 health care sector reform in Colombia as well as those that lead the Court
gain power to intervene in the distribution of social good such as health care.
The analysis will also be guided by the debates in the literature around “univer-
salistic social policy”, its political nature, its potential to realized citizenship rights
through less commoditized forms of social provisioning, as well as its power to
change patterns of stratification and segregation. These debates will provide the
conceptual framework to discuss the transformative potential of judicial inter-
ventions. Finally, document analysis of official government documents, consti-
tutional judicial decisions, laws as well as the preparatory documents for each of



these, in addition to quantitative studies regarding the access of health care ser-
vices, is used to provide evidence of the institutional changes brought to health
care provision by the intervention of the Court through decision T-760 of 2008.

Following, Chapter 2 will discuss de debates around the role of social policy
as a tool to bring social integration and materialized citizenship rights, con-
trasting mainstream approaches of targeting measures versus a more holistic
views of social policy and linking this discussion with current debates in health
policy. Chapter 3 will introduce debates around the incorporation of rights-
based approaches to development outcomes, to later discuss the judicialization
of politics and how judges and courts are increasingly intervening in the distri-
bution of social goods through the protection of human rights. Chapters 4 and
5 will then enter in the discussion of the current patterns of segmentation, seg-
regation and stratification in the structure of the 1993 health care sector reform
to later assess how such structure has changed after the Court intervention. The
conclusion will elaborate further on the role of courts and the judicialization of
social demands in the articulation of universalistic social policies.



Chapter 2 Re-politicization of social policy
debates: the power of social policy to bring
social integration and citizenship

Debates around the impact of the Millennium Development Goals (MDGs) in
the post-2015 development agenda pose some doubts around the impact of the
MDGs in the reduction of poverty. For instance, as argued by Fischer (2010)
there seems to be a risk of de-politicizing poverty and policy debates in the post-
2015 development agenda because they do not consider how for example certain
policy choices, such as targeting, can feed underlying processes of stratification
and subordination, which have a direct impact on poverty given their impact on
social mobility and social inclusion. It is also argued that the selection in the
MDGs of absolute poverty targets and indicators, which implicitly indicate a
preference for targeting modalities, might insinuate a choice in favour of a ne-
oliberal agenda for poverty reduction. These discussions suggest a need to polit-
icized debates regarding poverty itself and the social policy paths chosen to
tackle it, because there is a latent risk they can be co-opted by agendas that priv-
ilege technocratic strategies that undermine the dynamics of social inequality
structures in bringing about poverty.

The uncommon setting of courts and judges intervening in social policy
areas through rights litigation calls for a revision of these same issues given their
increasing intervention in the distribution of social goods such as health care and
education. In Colombia, judicial decision T-760 of 2008 set the standards to re-
structure the health care system in order to effectively realize the right to health,
attempting to help it move towards a more inclusive and universalized scheme.
However debates of this intervention are still reduced to either considering it
realises social justice for the disfranchised or is as a fundamental overstep of the
Court’s jurisdiction in matters that attaining the government. The redistributive
power of this decision still needs to be reflected in light of the political im-
portance of social policy choices and problematized in terms of its potential to
address political questions regarding distributional conflicts.

There is a political sensitivity in the choice of a specific path for welfare
reform. The choice of a particular social provisioning system reflects a prefer-
ence in the path to access resources and social goods as well as in the foundations
entitlements to such goods are based. These preferences are crucial because they
go to the heart of how societies perceive dignifying livelihoods. The political im-
portance of these social policy choices can be seen then on two accounts: First,
on the understanding of what a secure livelihood is (i.e. notions of poverty, ine-
quality, vulnerability and their root causes) and the basis on which entitlements
to resources and social goods are founded (e.g. market-based, employment-
based, citizenship-based), because these choices directly impact people’s social
status and wellbeing. Second, on the process through which these policy choices
are made. Given that social policy defines people’s citizenship status and influ-
ences the way wellbeing is enhanced, it is essential that such choices are politi-
cally bargained (Mettler and Soss 2004 in Mkandawire 2005), meaning they
should be put forward in democratic and participatory settings where collective
interests are represented and choices are debated collectively.



The political sensitivity around the choice of social policy paths can be
seen in the broader context of the mainstream agendas for poverty reduction.
After seeing the consequences of the Structural Adjustment Programs and the
liberalization of the market on increasing poverty and inequality, the 1990 World
Development Reports (WDR) on “Poverty” called for policies that were
founded on the assumption that poverty was a result of market imperfections
(Fischer 2010: 40), hence resting poverty reduction strategies on creating incen-
tives for markets to include poor people in the productive processes in order to
increase their income and consumption levels (World Bank 1990: 3). Further, it
reiterated that poverty reduction could not be achieved without parallel eco-
nomic growth and recognized that those who could not participate from the
benefits of such economic growth needed to be reached using safety nets and
targeted transfers (World Bank 1990: 4). The underlying neoliberal bias of the
poverty reduction debates lead consequently to use welfare reforms as instru-
ments to correct macroeconomic failures (Townsend 2004) and to redirect pub-
lic spending way from the better-off and propose means-tested mechanisms to
target the poorest (Mkandawire 2005: 3).

Mainstream approaches for poverty reduction have privileged policies
and institutional modalities that are founded on limited notions of poverty and
on a technocratic vision of poverty reduction. In this regard, mainstream insti-
tutional arrangements for poverty reduction and social protection have the
rested, among others, in two mayor foundations: (i) targeting modalities to fo-
calize social spending in a context of scares resources, and (ii) prioritization of
the market as the mechanism for distribution of resources and social goods. The
first foundation reflects a major shift in the understanding of poverty and inse-
curity which has impacted directly in the choice of policy strategies for poverty
reduction and social protection. Neoliberal approaches to social protection have
helped create the notion that poverty reduction is a matter of handling ‘risks’
and security as a matter of ‘individual’ responsibility, placing private actors in
competitive markets as more ‘efficient’ actors to protect risks and provide social
goods (Lavinas 2013: 5-7). In Latin America, for example, the focus on social
policy reform during the 1990’s was to change social provisioning institutions
into individual savings schemes because there was a big influence from interna-
tional policy makers to focus on more efficient ways to allocate financial re-
sources, a need to reduce fiscal deficits, and an intention to expand the space for
private providers (Barrientos et al. 2008: 760). In this context, as Chhachhi
(2009) argued the new approach to security and poverty reduction implied: (i)
poverty was rooted principally in shocks that affected household income, hence
targeting programs such as microcredit, public employment schemes, condi-
tional cash transfers, and social insurance schemes became suitable strategies to
address income shocks (ii) competitive markets, specially financial markets, were
the preferred mechanisms to manage those risk/shocks, due to their allegedly
capacity to efficiently redistribute resources, thus reducing the role of the state
just to enable their functioning through regulation, and (iii) entitlements to social
goods to be mediated by market-based or means-tested mechanisms. The sec-
ond of the foundations on the other hand, has become an entry point for the
New Public Management framework (NPM) to take over reforms of social pro-
visioning systems. The NPM in social provisioning brought the creation of
“quasi-markets” (Dunleavy et al. 2006) in which states still play a role as regula-
tors of the system but provisioning activities are ruled by market dynamics of
privatization, competition, and commercialization of social goods. The health
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care system reforms of the 1990’s are an example of how public services adopted
mix-market mechanisms for the provision of health care services. With the 1993
WDR “Investing in Health” setting the principles for the marketization of health
care services, health sector reforms disaggregated provision between purchaser
of services and providers, as well as within the state through decentralization, in
addition to the creation of regulated markets where health services could be
commercialized by profit seeking enterprises (Mackintosh 2003, Vos et al. 2000,
Homedes and Ugalde 2005).

In the current context of the marketization of public services and the crea-
tion of quasi-markets, social inequality and commoditized forms of social pro-
visioning work in particular ways. Social provisioning systems can a reproduce
processes of social stratification, polarization, segregation between social groups
as a result of the implementation of certain institutional modalities. For example,
Fischer (2012) points out that segmentation in provisioning systems (e.g. differ-
entiated organization channels in the provision of services) has the potential to
segregate and stratify social groups, for example, if it separates provision of set-
vices between the middle income strata and the poor by organizing them ac-
cording to means (e.g. fees, co-payments) instead of need. Welfare institutions
are key players in “structuring class and social order” (Esping-Andersen 1990:
55) because they help shape divisions in class and status differentiation. In this
sense, social inequality encompasses more than processes of social exclusion. A
gendered analysis of mainstream social protection mechanisms also shows this
special feature of social policy. Chhacchi and Truong (2009), for example, argue
that failing to understand that welfare is underpinned by a gender order, can
reinforce the subordinated status of women given how the “male bread-winner”
model is integrated in the articulation of social protection programs and how
care work is ignored, thus further enhancing the division between women and
men in the access to resources and social goods. In the same way, commoditiza-
tion is not entirely explained as per Esping-Andersen (1990) definition of the
extent a persona can maintain a livelihood without the reliance on the market. It
requires an analysis of the ways provisioning systems rely on market intermedi-
ation to provide services. For instance, if the system organizes prices of services
according to market forces and financing of such services requires up-front pay-
ments the system can be considered more commoditized (Fischer 2012: 14-15).
These form of social inequality and commoditization are being overlooked by
the mainstream approaches to poverty reduction and social provisioning sys-
tems.

The health care mainstream policy choices for health sector reform are a
good example of how commoditized forms of social provisioning impact social
inequality. The 1993 WDR ‘Investing in Health”, the general framework for
these reforms, conceptualized health care as a “private good” and opened the
doors the creation of a “health care market” and the commercialization of health
care services (Mackintosh 2003: 6). It proposed structural reforms that intended
to improve government’s spending on health, by for example reducing govern-
ment expenditures on tertiary facilities, disaggregating management of govern-
ment health services through decentralization, and financing of a package of es-
sential clinical services to “leave the remaining clinical services to be financed
privately or by social insurance” (World Bank 1993: 6). Equity was incorporated
more in terms of targeting public funding on the poor (Mackintosh 2001: 176).



The organization of health care services through commercialization and privati-
zation served as a way to influence socio-economic inequality in different ways:
(i) the introduction of fees to rationalize service delivery and as a recovery cost
mechanism generally impacts more out-of-pocket spending of the poor that
people with different income levels, an usually exclude from services people that
do not have the ability to pay, (ii) the creation of private insurances usually serves
the middle income strata and pushes the poor to relay on public services, polar-
izing in this way people who can afford private health care from the rest, (iii) the
privatization of secondary and tertiary care also serve the middle and high in-
come strata (Mackintosh 2003: 15-18). The institutional arrangements of the
health care reforms inspired in the 1993 WDR introduced then changes that first
commoditized the system due to the creation of a market for health care and the
introduction of user fees (direct financing), and second they helped reproduced
social inequality by dividing the access to health care through the privatizing
certain groups of services, which favoured the middle and high income strata.

Considering the discussion above, more universalistic approaches to social
policy contribute to problematize the mainstream technocratic policy choices to
poverty reduction and social protection by broadening the debate in terms of
how to rearrange redistributive structures in order to bring social integration and
realize citizenship rights. Coming back to Mkandawire (2005) the choice of a
policy cannot be solely a technical one, but rather one that is based on an under-
standing that redistributive processes and redistributive choices are political be-
cause they have the power dismantle structures of inequality (e.g. stratification,
segregation, polarization), by integrating different social groups and creating cit-
izenship status with the setup of unconditional and untargeted access to social
goods. Social provisioning systems are a good example of how more universal
policy arrangements can contribute to this goal. Taking the case of education,
integrated organizational channels that provide services to students based on
equal access to all can contribute to dilute stratification structures among cate-
gories of students (e.g. gitls, boys, rural, urban, economic stratus) (Fischer 2012:
12-13), because founding such access in unconditional arrangements has the po-
tential construct both social integration and realize citizenship. The political im-
portance of social policy calls then for a revision of redistributive institutions in
terms of not only their potential to reduce poverty but also their potential to
rearrange social order to counteract unequalizing processes and create true citi-
zenship.



Chapter 3 Human rights approach and the
judicialization of social demands

The emergence of human rights in the international regulatory frameworks has
change the way states are approaching development outcomes. The integration
of human rights and human rights discourses in the 2015 post-development
agendas are clear examples of this. The rise of human rights frameworks and
discourses started in the late 1980’s with the third wave of democratization (after
the fall of the Berlin wall) (Langford et al. 2013: 20) and in Latin America par-
ticularly, with the introduction of rights catalogues into state’s constitutions (in-
cluding economic, social and cultural rights - ESCR), to help secure a smooth
transition to democracy and the rule of law, after the rights abuses of the previ-
ous authoritarian rulers (Domingo 2004: 105). International human rights law
and other human rights instruments have been then developed on the basis that
states have particular obligations in the realization of human rights, to respect (re-
fraining from interfering), protect (ensure that people can exercise their human
rights) and fu/fil (adopt the necessary measures to realize human rights)!. The
integration of human rights into development has then been on the basis that
states are “duty-bearers” of these obligations and accountable for the realization
of human rights. Failures in reaching right-based development outcomes are
thus address by calling “the duty-bearer to change its behaviour, or action will
be taken to ensure that the duty-bearer develops the necessary capacity to realize
its duties” (Langford et al. 2013: 24).

Since the adoption of the MDGs, rights-based approaches to develop-
ment are increasingly being incorporated in the discourse of poverty and ine-
quality reduction. In 2003 the United Nations released the UN Common Un-
derstanding on Human Rights Based Approach (HRBA) which has served as a
reference point to mainstream rights-based approaches into laws, policies and
projects among states, UN agencies, NGOs, etc. In the case of health care, the
adoption of a rights-based approach has meant for states the fulfilment of spe-
cific obligations regarding the setup of health care systems according to the
standards determined by the Committee on Economic, Social and Cultural
Rights (CESCR) in its General Comment No. 14 (2000) on the right to the high-
est attainable standard of health?. The General Comment established specific
obligations for states to put in place health care systems that are: (i) available
(facilities, goods, services and programmes) in sufficient quantity, (i) accessible
(physically, economically, non-discriminatory services), (ili) acceptable (appropri-
ateness in terms of medical ethics, cultural tradition and sensitive to gender), and
of guality (medically and scientifically accepted). This approach to the realization
of rights, especially regarding ESCR, has been regarded as a neutral by the
CESCR because its realization “neither requires nor precludes any particular

form of government or economic system” (Committee on Economic, Social and
Cultural Rights (CESCR) 1990: 2).

1 For further explanations on how these obligations ate integrated in the different international

treaties and human rights instruments please see http://www.ohchr.org/en/professionalinter-
est/pages/internationallaw.aspx

2 See WHO and OHCHR information sheet on human rights based approaches to health care
available in http://www.who.int/hhr/news/hrba to_health2.pdf.
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Supporters of right-based approaches for poverty and inequality reduc-
tion consider that a link between policies and human rights realization is positive
and desirable. Critics express doubts regarding the operationalization of rights-
based approaches when they are translated into policies, especially policies that
have distributional purposes. Mclnerney-Lankford (2013), for instance, consid-
ers that rights-based approaches, founded on the human rights obligations to
respect, protect and fulfil, have the potential to enhance states’ accountability
standards based on international treaty obligations. Hence, efforts to reduce
poverty and inequality through the realization of rights can be strengthen by
international legal accountability. Regarding the reduction of health inequality,
Yamin and Norheim (2014) believe that human rights-based frameworks have
the potential to highlight social inequality because they are concerned with pro-
tecting social groups that traditionally have been more disenfranchised because
of their gender, race or cast. Then, human rights frameworks can widen the un-
derstanding of poverty and inequality by considering also how discrimination
and disempowerment act as sources. Gauri (2004) on the other hand, argues that
right-based approaches when applied to the provision of health care and educa-
tion do not give “an explicit metric for making trade-offs” between (i) everyone
having a right to health care or education and (ii) government’s role to set prior-
ities in contexts where resources need to be allocated to provide services. Then,
it is very difficult to “realize” rights when it can range for example from access
to basic primary health care to specific procedures like cosmetic surgery. Because
such trade-offs are not resolved by merely appealing to the realization of rights,
he argues they should be decided considering the political procedures for collec-
tive decision-making. Further, there might be a risk of rights-based approaches
being co-opted because their operationalization into policies can lead to regres-
sive outcomes given the degree of ambiguity of their content. In this regard,
Fischer (2013) points out that for instance the principle of non-discrimination
can imply both universalism and selectivity at the same time, either of which can
pose problems when it comes to distributions of resources and social goods.
Universalism because treating everybody equal can reinforce exclusionary or
subordination processes founded on gender, race or ethnicity biases and selec-
tivity of excluded groups can imply an agenda for targeting. The debates pre-
sented here show that somehow even though rights-based approaches can in-
corporate a desirable standard of human dignity into policies, their actual
operationalization can present challenges in the process of making policy
choices.

In this scenario, the intervention of courts and judges using rights-based
approaches in policy matters has not come accidentally. It responds to the con-
stitutional transformations states have been experiencing since the 1970s where
the constitutionalization of rights (i.e. introducing comprehensive rights cata-
logues in states’ constitutions) and the establishment of judicial review in states’
regulatory frameworks have given judges greater power and independence from
the government and the legislative branch. The convergence of states to consti-
tutionalism, referred to as the New Constitutionalism phenomenon, has not had
a unique origin, but rather responds to various reasons, which include: (i) the
democratizations waves that took place in Europe in the 1970, in Latin America
in the 1980s and in FEast Europe in the 1990s, where independent judges were
viewed as a way to consolidate the separation of powers in representative de-
mocracies, and (ii) as a result of the prioritization of human rights after World
War II, where signs of strong constitutional and democratic frameworks implied
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the presence of robust bills of rights that gave legal protection specially to mi-
norities (Hirschl 2004). Further, the judicialization of social demands has re-
sponded in many cases, to a loss of legitimacy of governments and parliaments,
and particularly in Colombia, also due to the low levels of social mobilization
(Uprimny and Villegas 2004, Uprimny 2007). Hence, people have turned to the
judicial system to seek social goods and services they believe are entitled to,
based on the rights incorporated in the constitutions, because the regular insti-
tutional channels do not respond to their demands and do not provide an effec-
tive way to voice their needs.

The increasing intervention of judges and courts in these and other mat-
ters reflects an important change in the organization of traditional representative
democracies. The rising reliance on courts and on judicial procedures to resolve
policy choices and political controversies has become a world-wide phenome-
non referred to as the “judicialization of politics” (Vallinder 1994, Hirschl 20006,
Uprimny 2007). The definition of what po/itics means is still debated but in gen-
eral terms has been defined as matters and procedures that traditionally have
been assigned to be decided either by the government or the legislative, such as
policy making, welfare provision, electoral processes, macroeconomic planning,
national security, and nation building processes (Hirschl 2006: 724-728).
Through the legal incorporation of rights and judicial review judges and courts
have come to be involve in the determination of matters that either define poli-
ties or traditionally required collective decision-making processes. The result, as
Hirschl (20006) has define it, is a slow transition from democracies to juristrocracies.
The new role judges and courts are adopting has brought concerns that go be-
yond the separation of powers? principle (i.e. absence of jurisdiction of courts
and judges to decide over these matters), to question if issues of political nature
should be decided in spaces that are not democratic because collective interests
cannot be bargained. In this sense, Vallinder (1994) pointed out that an im-
portant difference between judicial and political ways of conflict resolution is
that judges and courts adjudicate according (i) to the claim (the facts) presented
to them, which usually is enclosed in a controversy between two parties, (i) to
the regulatory framework that defines their jurisdiction and is applicable to the
claim itself, (if) normally on a case-by-case basis. Therefore, conflict resolution
in the judicial setting presents limitations for processes of collective bargaining
and the solution is confined to the boundaries set by the different regulatory
frameworks that interplay. The main concern here is then that the judiciary lacks
the legitimate authority to resolve these issues because it lacks democratic legit-
imacy since judges are not popularly elected and they lack the capacity to resolve
trade-off because of the particular rules they need to oversee in their conflict
resolution processes (Hirschl 2006, Cabrera and Ayala 2013). Further, judiciali-
zation has also the risk of politicising the resolution of judicial conflicts, which

3 The separation of powerts is a theory that has its origins in the work of Atistotle “Politics”, in
which he described three agencies that ruled the polities (general assembly, public officials and
the judiciary). The checks and balances principle came in the time of the republic of Rome where
the three branches were also separated to function as vigilants of each other in order to prevent
the concentration of all the ruling power in one of the branches. The theory was refined in the
18t century by Montesquieu who based the sepatation of power and the checks and balances
principle in the notion of liberty, according to which a life with liberty can only be lived if there
is control over arbitrary power. For further discussions on the independence of judges please
refer to Ervin, S.]. (1970) 'Separation of Powers: Judicial Independence', Law and contemporary
problems: 108-127.
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is portrayed as neutral precisely because it is shielded by the framework of the
law, in terms of using the judicial setting by political actors to pursue particular
agendas, especially when judicial systems are not so strong or independent (Do-
mingo 2004, Uprimny 2007).

In this debate, supporters of the judicialization of social demands, an
expression of the judicialization of politics, believe that their involvement actu-
ally reinforces democratic systems because they ensure accountability of the
other branches, helps fill regulatory gaps (policy gaps as well) that are crucial for
the legal protection and realization of rights and promotes equality by vindicat-
ing the rights of the disfranchised. Thus serving as democratic stimulators and
vindicators of social justice claims. However, the distributional outcomes of ju-
dicial intervention using rights-based approaches vary and sometimes are incon-
sistent with these claims. Considering for example the advancement of health
equity and the protection of the human right to health through the judicialization
of health care claims, Brinks and Gauri (2012) found that rights litigation is not
inherently regressive. Still, many factors such as who can access the judicial sys-
tem, how broadly and to whom the court’s decision is applicable (e.g. case-by-
case basis mechanisms), and the level of implementation of the court’s rulings
play a role in determining how health benefits are redistributed, skewing in some
cases the distribution towards the better-off. On this regard, Ferraz (2010) ar-
gued that the right to health litigation in the case of individual claims to medica-
tions not provided by the health care system actually had regressive effects be-
cause it did not benefited the poor but rather the social elites who had access to
the judicial system. These studies challenge then the idea that socio-economic
rights litigation can lead to better allocation of social goods and resources, hence
better at bringing equity outcomes.

The missing link in the judicialization of social demands, besides how
external factors such as the ones Brinks and Gauri mentioned interact to shape
distributional outcomes, is how both the challenges of operationalizing rights-
based approaches in addition to the special setting that confines judges in the
resolution of conflicts play a role in the definition of welfare provisioning paths
that, as discussed before, have a political nature themselves. These last factors
should be considered to have a broader understanding of the potential of courts
to resolve not only equity outcomes (e.g. who is being benefited in the distribu-
tion the social goods or resources claimed), but more importantly their potential
to address the political predicaments that entails the definition of social provi-
sioning paths in light of their power to either reinforce social inequality or bring
social integration and citizenship.
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Chapter 4 Health sector reform in Colombia:
inequalities in health care access and judicial
intervention

In 1993 the government of Colombia introduced one of the most important
reforms to the health care system. Before the reform, access to health insurance
coverage was dependant on people’s employment status or income. Health care
services were only guaranteed through social security schemes (public or private)
if you were rich or belonged to the urban formal sector, i.e. formal workers, civil
servants and military officials. These schemes left out of coverage the poor, un-
employed populations and informal workers who had to seek at their own ex-
pense low quality care in public hospitals subsidized by the government (DNP
Colombia 1998: 68-69). The principal aim of Law No. 100 of 1993, statute by
which the SGSSS was incorporated, was then to expand coverage and incorpo-
rate these populations through a cross-subsidy system that changed govern-
ment’s financial support from the offer of health care services to their demand.
This was part of a greater shift in health care provision that responded to the
neoliberal tendencies of the macroeconomic context and the marketizised model
proposed in the 1993 WDR “Investing in Health”. The institutional arrange-
ments proposed in the reform were therefore designed to universal health cov-
erage by (i) reducing costs in order to release and allocate better resources to
target the excluded populations and (ii) creating new opportunities for the pri-
vate sector to commercialized health care services.

Portrayed as a “successful” reform in 2003 by the World Health Organ-
ization (World Health Organization 2003: 124), the health care system proposed
in Law No. 100 has certainly helped increased health insurance coverage dra-
matically. In 1993, 23.7% of the total population was covered by the General
System of Social Security in Health (SGSSS for its name in Spanish). By 2006
this number increased to 82.7% (Calderén et al. 2011: 3) and in 2013, over 90%
of the population is enrolled in the SGSSS (DANE 2013). Still, this apparent
success has been unmasked by the failure of the system to actually provide health
care services to beneficiaries at the time of need. The government’s aim to reach
universal health coverage was equated mainly with the expansion in affiliation
(GES 2011 in Ayala G. 2014). It turned out the reform created new barriers to
access health care services that have resulted in unequal access among different
social groups, affecting in particular women, black communities and the lower
income strata. The intervention of the Court with decision T-760 of 2008 aimed
to tackle unequal access to health care services due to failures in the structuration
of the system.

4.1. Macroeconomic policy context of the 1993 health sector
reform.

Law No. 100 was passed at a time where Colombia was shifting its macroeco-
nomic policy framework from a closed and protectionist economy to one that
pursued the liberalization of the commercial relations and seek the country’s in-
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tegration in the global market. Distancing itself from the previous import sub-
stitution industrialization model, the 1990-1994 National Development Plan
(PND for its name in Spanish) introduced institutional reforms that appealed to
many of the neoliberal policies, principles and assumptions proposed in the
Washington Consensus (1990). Some of them were directed towards the flexi-
bilization of labour market structures, the reduction of taxes and duties on im-
portts, privatization of state-owned enterprises (which included the express au-
thorization for the private sector to provide social good and services), reduction
of public spending, liberalization of the financial market and decentralization
(Orjuela 1998: 4). It was a classic attempt to reduce the powers of the state in
the intervention of economic processes and clear a privilege of the market and
the private sector as key actors.

In this context, the 1993 health sector reform introduced the “managed
competition” model. The opening of the markets and the liberalization of trade
an investment led to the corporatization of health care services and the creation
of a new niche market for foreign direct investment (Mackintosh 2003: 5). In
the 1990’s Colombia and many other Latin America countries imported from
the United States a new model that promised to resolve problems of equity, cost
and efficiency of health care systems (Iriart et al. 2001, Vargas et al. 2010).
Founded in principles of efficiency, effectiveness, decentralization, privatization
and freedom of choice the “managed competition” model rearranged the logic
of administration and finance of the previous health care system by (i) reducing
the government’s intervention to the regulation, monitoring and inspection of
the system, (ii) introducing enterprises (state owned, private or mixed) called
managed care organizations (MCOs) that were responsible for affiliating the
beneficiaries and arranging the provision of services and (iii) modifying its finan-
cial structure changing it to a capitated system (Waitzkin and Iriart 2000). It also
introduced user fees and co-payments as a way to regulate service use and laid
the foundations to finance the demand of services rather than the supply (Iriart
et al. 2001: 1245). The model rested on the assumptions that a regulation of the
market, as opposed to a complete liberalization, would correct past market fail-
ures (Vargas et al. 2010: 10) and that an atmosphere of competition and the
power of free choice would force MCOs and providers to lower their costs but
still offer higher quality services (Iriart et al. 2001: 3).

The adoption of the “managed competition” model in Colombia seemed to
respond to many pressing issues of the previous health care schemes. It appeared
to give a rapid solution to the problem of inefficient service delivery by allowing
a specialized service unit, the MCOs, to control and oversee the provision of
services at the lowest cost, still allegedly controlling for market co-option of so-
cial goods and low quality services with the introduction of strict standards and
regulatory frameworks. However, the 1993 reform changed profoundly the per-
ception of health care focusing more on economic sustainability, introducing
arrangements that segmented and marketizised service delivery which contrib-
uted to reinforce commoditized forms of social provisioning and social inequal-
ity in the form of segregation, polarization and stratification of social groups, as
explained further below.
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4.2. Structure of the 1993 health sector reform.

The adoption of the “managed competition” model in the 1993 health sector
reform was accompanied by a mixture of institutional arrangements. A market-
oriented approach of the adopted model was levelled with progressive measures
such as the integration of a cross-subsidy system intended to finance access and
provide services for those who did not have the ability to pay for them. This
created in Colombia a mixed system ruled by market-oriented institutional
mechanisms for the supply of services but progressive measures to finance their
demand. Within this mix, the 1993 reform established the following institutional
arrangements, as shown in Figure No. 14,

Figure 1: 1993 Structure of Actors and Access to the Health Care System

Status [ Compulsory ] [ Voluntary }
Sector [ Public/Private ] [ Private ]
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Source: Guerrero et. al 2011. Modified by the author for the purposes of this paper

The reform created a compulsory health care scheme which obligated all
citizens to be affiliate to either the contributory, subsidized regime or special
regime, depending on which category of beneficiary people were classified in. It
also allowed the creation of a voluntary insurance scheme free to choose from
for everybody, if interested in having complementary health care benefits. In the
compulsory health care scheme both public and private entities could participate
either as purchasers (Health Promoting Enterprises — EPS) or providers (Health
Service Providers - IPS), yet the benefit package (POS for its name in Spanish)
offered was established by the government. The benefit package was set differ-
ent in each regime, having then a POS for the subsidized (POS-s) regime only
covering 55% of the services offered by the POS for the contributory regime
(POS-c). The EPS were responsible for securing the provision of health care
setvices by contracting/buying services from the providers. The reform allowed
EPS to either vertically integrate with a provider to provide services within the
same EPS or to contract such services from an independent provider. In the
same way, EPS could offer complementary plans to the POS by way of private
insurance packages regulated only by the market. On the other hand, IPS were
in charge of the actual provision of services for beneficiaries of the contributory

4 Please refer to Appendix I to see a detailed description of the actors and access arrangements
of the health care system introduced by Law No. 100 of 1993.
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or subsidized regime, for people with private insurance and also for people not
affiliated or covered by the SGSSS. They provide the services in the way they
are contracted with the EPS and receive the corresponding payment as estab-
lished in such agreements.

The regulation and monitoring of the SGSSS was assigned to the former
Ministry of Health and Social Protection. This Ministry was in charge along with
the Superintendence of Health of setting the rules that regulate the interactions
between the all the actor of the system and the beneficiaries, as well as all the
procedures to finance the system and access services. The system quickly grew
to be dominated by the private sector and its competition dynamics. In 2010 for
instance, the market was dominated by private EPS which had 81.6% of the
enrolment, concentrated in 5 major private insurers that control 50% of the mar-
ket share, and only approximately 30% of the IPS were public providers (Vargas
et al. 2010: 2). Patients became clients and EPS compete among themselves for
beneficiaries as well as with IPS for better and more profitable contracts.

Nonetheless, these dynamics co-exist with government led actions that aim
to include the poor and unemployed populations. For example, targeting
measures to ensure funds to finance service delivery for the previously excluded
include the use of the Identification System for Potential Beneficiaries of Social
Programs (SISBEN)5 to target subsidies. If classified in levels 1 and 2 beneficiar-
ies are granted with the full subsidy and if classified in level 3 the beneficiary is
entitle only to a partial subsidy, which entitles them to access services included
in the POS-s. Approximately 52.2% of the population is now benefited by the
subsidized regime of the SGSSS (DANE 2013).

Figure 2: 1993 Finance and Cost Structure Health Care System
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Source: Guerrero et al 2011. Modified by the author for the purposes of this paper

5 The SISBEN is a system designed by the government to identify beneficiaries of public social
expenditure, by elaborating socio-economic diagnosis using the concept of multidimensional
poverty. Beneficiaries are then classified in one of the three level 1, 2 or 3, understanding that
people classified in levels 1 and 2 are people below the poverty line.
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The financial structure of the SGSSS in its compulsory scheme responds
also to a mixture of market structures and government intervention. Figure No.
26 shows the basic financial arrangements of the system. The compulsory
scheme is finance by both private (i.e. compulsory contributions, employer con-
tributions and co-payments) and public funds (i.e. taxes and funds from the na-
tional and local government budgets. All the sources of funding of the compul-
sory scheme (leaving a side the special regime) go to a fund called the Solidarity
and Guarantee Fund — FOSYGA. This fund is in charge of transferring the unit
of capitation payment to the EPS to finance the services determined in the POS
and contracted with the IPS.

An important feature of the financial structure is the combination of a cap-
itated system’ regulated by the government and a market-based relationship be-
tween EPS and IPS. The introduction of a capitated system in the SGSSS meant
a transformation of the cost structure of the system, due to: (1) the creation of a
global price per beneficiary (unit of capitation payment - UCP) calculated to
cover the costs for the services, goods and procedures included in the POS and,
(i) a reduction of operational costs (e.g. fixed cost) since it transfers them the
EPS and IPS in charge of arranging and delivering the service. The UCP is then
transferred to the EPS which then uses it to pay for the services it privately
contracts with the IPS8. The contracts between EPS and IPS are regulated by
private law (the law only specified the payment mode), therefore arrangements
regarding how to manage operational costs and profit are usually included (Perez
C and Velazques A. 2008). The UCP is then impacted by a chain of intermedia-
tion arrangements. On the other side, a cross-subsidy system operates in tandem
with the capitation system. This system works through the UCP of the subsi-
dized regime which uses part of the contributions of beneficiaries affiliated to
the contributory system to fund the subsidies. The system lays on the principle
(solidarity) that those who have more should help pay for those who cannot.

As shown previously, the SGSSS established by the 1993 reform included
both market-oriented mechanisms (with the introduction of a “managed com-
petition” model) and direct government intervention (through regulation of the
capitated system and the control of targeted subsidies) as instruments to provide
health care services. Not completely driven by neoliberal principles of market-
ization and privatization, the reform opened the space also for progressive
measures to co-exist with market oriented forms of service delivery. In this par-
ticular mixture some features, as discussed below, have contributed to shape
unequal patterns of access to health care services which in turn have reinforced
processes of segregation, polarization and stratification between different social
groups. With the understanding that health care systems, considered as social
settlements that reflect and at the same time create social inequality (Mackintosh
2001), the following section discusses how some institutional arrangements of
the SGSSS established in the 1993 reform have contributed to maintain pro-
cesses of social inequality and commoditization.

6 Please refer to Appendix I to see a detailed description of the finance and cost structure of
the health care system introduced by Law No. 100 of 1993.

7 Capitated systems are payment systems where payment is calculated per individual and not
according to the service itself. The payment unit is called unit of capitation payment which is a
single value calculated considering the cost, the risk and administrative operation cost to finance
the services included in the benefit package.

8 Does not apply to public EPS or IPS because their contract regime is determined by law.
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4.3. Institutional modalities of the 1993 health care sector:
segmentation and stratification.

An important challenge that governments face in the design and implementation
of social provisioning systems is the creation of integrated schemes (as opposed
to segmented provisioning arrangements) that at the same time serve the poor
and excluded populations. In this struggle, targeting, market-oriented modalities
and principles such as privatization and (profit-seeking) competition have been
presented in international guiding policy documents like the WDRs as social
policy mechanisms to reduce poverty and inequality, however not noting this
measures can also feed underlying processes of segregation and stratification,
due to the creation of segmented provisioning systems (Fischer 2012). In this
context, certain features of the “managed competition” model plus the defini-
tion of differentiated types of regime (POS-c/POS-s) came to be soutces of
segmented organizational channels and commoditized forms of provisioning
that have signified segregation, polarization and stratification of different social
groups, such as the lower income strata, women and black communities.

4.3.1. Segmentation on the side of the offer: segregation and polarization
processes.

Both the introduction of MCOs or EPS into the system as well as the pri-
vatization of managing and provisioning activities, contributed to separate the
provision of services and created a division between the beneficiaries of the con-
tributory and subsidized regimes in various ways. First, the institutional offer of
EPS in the SGSSS compulsory scheme depends on the type of regime the ben-
eficiary is affiliated to (MPS and SNS Colombia 2011). This means for example
that beneficiaries from the subsidized regime cannot choose from the same
group of EPS beneficiaries of the contributory or special regimes can. There is
then a formal segregation of beneficiaries according to the type of regime they
belong to.

Second, the division of provision activities between the EPS (management
of service delivery) and IPS (actual delivery) and competition dynamics between
and within EPS and IPS, has meant the fragmentation of contracts which results
in deeper segmented channels to access health care services (Mufioz Lopez
2001). How? since each EPS contracts services with IPS depending on the type
of services they require and to the extent of what they can afford given the price
of the service (set between them), the beneficiaries affiliated to a particular EPS
can only use the services provided by the IPS which have been contracted (Perez
C and Velazques A. 2008). Subcontracting between IPS is also possible (Mufoz
Lépez 2001). Furthermore, sometimes these contracts only include the provi-
sion of services for one of the three levels of care, usually fragmenting outpatient
secondary care and tertiary care among different IPS according to the cost and
the capacity of the IPS to deliver those services (Vargas et al. 2010: 4-5). This
has meant that even within the same regime (contributory or subsidized) bene-
ficiaries cannot access such services through the same organizational channels
given that it depends on the contracts the corresponding EPS has arranged to
provide health care services.

Third, competition and profit seeking dynamics among EPS and IPS have
become incentives for risk selection of beneficiaries at the moment of seeking
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care. For example, it has become a common practice to deny services to patients
with costly illnesses due to the cost of medicines and the length of hospital stay
(Vargas et al. 2010: 8). Authorizations, on the other hand, have become one of
the main barriers to access health care and are used specially when there is a
separation in the provision of services between EPS and IPS (when the EPS is
integrated with the IPS — same economic group — risk selection comes in the
form of controlling clinical practice), creating longer waiting times and additional
paperwork to get appointments for secondary health care (Abadia and Oviedo
2009, Vargas et al. 2010, Garcia-Subirats et al. 2014). These barriers affect mostly
beneficiaries in the subsidized regime, because they have to incur in additional
costs in time and transportation to do the additional paperwork (Garcia-Subirats
etal. 2014: 212, Vargas et al. 2010: 7). Here, the geographical distribution of the
EPS play an important role because offer of services is also segmented between
the contributory and subsidized regimes. EPS in the contributory regime are free
to select the IPS they want to work with while EPS in the subsidiary regime are
obligated to contract at least with public primary care centres which are managed
by the local governments. The geographical access in the subsidized regime is
better located than in the contributory regime, because competition and lower
cost guide the selection of the places to provide services in the contributory re-
gime (Garcia-Subirats et al. 2014: 212).

Segmentation of the side of the offer has meant in part segregation between
the beneficiaries of the contributory, subsidized and the special regimes. In the
same way, the introduction of the managed care mechanism such as authoriza-
tions, commercial relations between MCOs and actual providers and profit seek-
ing interests product of privatization of health care services, have contributed to
the creation of acutely fragmented organizational channels for service delivery,
which in addition to a segmentation between regimes, has also meant polariza-
tion between the lower income strata and the middle income/ higher income
strata. Low quality services partly due to their fragmentation have driven people
with purchasing power to seek cate in the voluntary/private insurance scheme
and beneficiaries from the subsidized regime to stop seeking care due to lack of
time (delay in the appointments) and lack of money (Garcia-Subirats et al. 2014:
208, 211).

4.3.2 Stratification on the side of the demand.

The definition of differentiated benefit packages (POS-c/POS-s) due to a
differentiated value of the UCP for each regime plus the introduction of fees or
co-payments to regulate the utilization of services have increased beneficiaries’
out of pocket payments, impacting specially the lower income strata (beneficiar-
ies of the subsidized regime), women and black communities, and driving them
to either stop seeking healthcare or to face greater obstacles in accessing the
services (Garcia-Subirats et al. 2014, Agudelo 2008, Ariza-Montoya and Hernan-
dez-Alvarez 2008). This is especially important given that health care markets
are demand-inelastic (Fischer 2012: 15), which means that the liberty to change
prices without a major risk of change in the demand can particularly restrain
access from those who do not have the money to pay for services at the time of
need. These type of arrangements are predicted of more commoditized forms
of social provisioning because they require direct financing to access the services
(Fischer 2012: 16).
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The different POS for the contributory and subsidized regime were estab-
lished as a result of calculating a different value for the UCP in each regime. The
reform established that 55% of the UCP for the contributory regime was to be
computed for the subsidized regime (Chicaiza 2002: 166). This meant that peo-
ple from the lower income strata could only access about half of the services
determined for the contributory regime, impacting as a result private health care
expenditure in the form of out-of-pocket payments (Garcia-Subirats et al. 2014:
212, Vargas et al. 2010: 5). For instance, a regional study in the Department of
Antioquia, based on the Quality of Life Surveys of 2003 showed that 46% of
low income strata beneficiaries identified lack of money as the main barrier to
access the services, compared to only a 26% of the people with better economic
status and reiterated that out-of-pocket payments for medicines and hospitaliza-
tion had a bigger weight in the expenses of people from the subsidized regime
and people not affiliated to the system (Mejia-Mejia et al. 2007).

Similarly, co-payments have repetitively been identified as one of the major
barriers for the beneficiaries of the subsidized regime to access health care in
comparison to people with other levels of income (Vargas et al. 2010, Garcia-
Subirats et al. 2014, Abadia and Oviedo 2009). Additionally, they have been
shown to have also a regressive outcome when comparing their effects between
women and men. A gender study done compering access between women and
men to health care services before and after the implementation of 1993 health
sector reform, found that after the 1993 reform women were less likely to be
insured in a private insurance than men and their health care expenditure was
more impacted by out-of pocket payments, because the system did not consid-
ered the structural restrictions women face particularly in the labour market
(Agudelo 2008: 53-55). Furthermore, the organization and design of the system
has also had effects in the access depending on your race. Ethnic groups®, such
as indigenous communities, people from the Rom community (gypsies) and
black communities, who represent approximately 14% of Colombia’ population.
In general, for these ethnic groups seeking health care services usually comes as
a second option mainly because they maintain their traditional ways of healing
(Ariza-Montoya and Hernandez-Alvarez 2008) However, the black communities
face the biggest challenges to seek health care and are the least covered group in
comparison to other ethnic groups because only indigenous and gypsies are rec-
ognized in the system as specially protected populations, which gives them an
entry right to the subsidized regime and the possibility to organized themselves
in particular EPS and IPS authorized to include their traditional ways of practic-
ing medicine (Ariza-Montoya and Hernandez-Alvarez 2008: 66). Hence, their
health care expenditure is highly affected by these difficulties in access.

As a consequence of (i) the design and implementation of mechanisms that
commoditize access to health care services, because direct financing to receive
health care is required (ii) two differentiated benefit packages and (iii) special
entry requirements, stratification according to income, gender and race can be
found as underlying processes that affect particularly the poor population,
women and black communities.

? For the purposes of this paper the black community is included in the category of “ethnicity’
because the studies used as evidence here include this community in the definition of “ethnic

group”.
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4.4. Decision T-760 of 2008: institutional reforms guided by a
rights-based approach on the human right to health.

In 2008 the right to health became the most litigated right in Colombia, with a
participation of 41.5% of all the rights litigated through zutelas (Defensoria del
Pueblo Colombia 2013: 92). This was one of the reasons that indicated to the
Court that there was a systematic failure in the protection and fulfilment of the
right to health. Furthermore, the Court questioned if it was enough a judicial
protection on a case-to-case basis or if given a pattern of systematic violations
more structural changing measures were needed (Corte Constitucional Colom-
bia 2008: 134). In this context, decision T-760 of 2008 was issued to help over-
come what the Court identified as “structural regulation failures” in the health
care system that led to a repetitive violation of people’s right to health. Consid-
ering the above, the Court conditioned the fulfilment of the right to health,
among other things, to an adequate regulatory framework which the state (in this
case the government) was responsible for (Corte Constitucional Colombia 2008:
133). In addition, the Court framed the protection of the right to health applying
directly the ICESCR and the CESCR’s General Comment No. 14 (2000) on the
right to the highest attainable standard of health, as authorized by article 94 of
the Colombian Constitution'?, and circumscribed the requirement and orders to
the government within the framework of “duty-bearers” responsibilities and
“right-holders” claims of protection. On the basis of these foundations, the
Court issued several orders to the government to fill the identified regulatory
gaps in the system and to implement structural modifications in order to realize
the right to health according to the international treaties referred, the national
law and the applicable jurisprudence.

To define the nature of the right to health, the Court refers to art. 12 of
the ICESCR and the CESCR s General Observation No. 14 (2000), understand-
ing that such right entitles people to claim for the ‘highest attainable standard of
health conducive to living a life in dignity’. The CESCR explains that this right
is not a right to be healthy but a right to a series of entitlements such as facilities,
goods, services and a system of health protection that provides health care
equally for everyone, considering at the same time the state’s available resources
(Committee on Economic, Social and Cultural Rights (CESCR) 2000: 4). Build-
ing on this definition, the Court again takes from the General Observation No.
14 (2000) the underlying determinants to realize the right to health, considering
that such right is fulfilled when the government guarantees availability, accessibility,
acceptability and quality of health care services as defined in this international in-
strtument (Corte Constitucional Colombia 2008: 33). Regarding accessibility, the
Court further established two guiding principles, the principle of “necessity” and
the principle of “comprehensiveness” !, on the basis of which the Court derived,

10°Art. 94 of the Colombian Constitution allows the direct application of human rights interna-
tional treaties such as the ICESCR, the Convention on the Elimination of All Forms of Dis-
crimination against Women (CEDAW) and the Convention on the Rights of the Child (CRC)
regardless of their incorporation in the regulatory framework as national laws.

' The principle of necessity refers to the right to access health care services that are essential to
preserve health, especially those that without can compromise physical integrity and a life with
dignity. The principle of comprehensiveness refers to the access to all the services and goods
required to treat an illness, in cases where the procedure included in the benefit package does
not contemplate all the medicines and ancillary services required.
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among others, the following constitutional rights, i.e. entitlements encompassed
in the right to health (Corte Constitucional Colombia 2008: 194-196).

1. Access to health care services that are required with zecessity, even if they
are not included in the POS.

2. Access to health care services regardless of people’s ability to pay. The
inability to pay co-payments or contributions cannot be an obstacle to
access services that are required with necessity.

3. Access to health care services without obstacles in the procedure of au-
thorizations.

4. Access to comprebensive health care services that are required with neces-
sity, regardless of their inclusion in the POS.

In addition to referring to an international human right instrument for the
definition of the right to health, the Court complements its rights based-ap-
proach evaluating the barriers and unequal access to health care services from a
“duty-bearers”/“right-holder” perspective. In this sense, the Coutt’s orders to
the government are founded on the human right principle of accountability and
rule of law, according to which states are considered the natural duty bearers of
the obligations to respect, protect, and fulfil human rights and are responsible and
accountable to the people (right-holders) for the establishment of regulatory
frameworks, policies and programmes that aim the realization of human rights.
Consequently, when considering the systematic violation of the right to health
and the root causes of the constant denials of EPS to deliver the health care
services demanded, the Court concluded that the government as duty bearer of
the obligation to fulfil the right to health was responsible for failing to regulate
and apply the existing regulatory framework in sufficient manner in order to
realized the right to health, as defined in the internationals human rights treaties
and the jurisprudential rules set by the Court (Corte Constitucional Colombia
2008: 11). Therefore, the orders'? presented in Table No. 1 were given to the
government and further structural reforms were proposed (these also consider
the entitlements defined by the Court when assessing the government’s duty to
guarantee health care accessibility) to advance the realization of the right to health
and the universalization of health care services:

Table 1: Obstacles identified in decision T-760 of 2008 and orders to regulate "gaps"

Identified obstacle in access

Otrder given to the government

EPS denial of medicines, procedures or diagnos-
tic tests because of unclear regulation on what is
included or not in the POS.

Given that the government by law is required to
update the health care benefit packages, the gov-
ernment is required to update them annually, ex-
plicitly mentioning what is included and what is
not included in the POS applying the principle of
comprebensiveness.

EPS denial of medicines, procedures ot diagnos-
tic tests to beneficiaries because of differentiated
POS-c and POS-s.

Considering that Law No. 100 of 1993 stipulated
that by 2001 both POS-c and POS-s were to be
unified, the government is required to create a

12 The otders presented in this section only include those that ate relevant to the access of set-
vices that may have an impact in the patterns of segmentation, segregation, polarization and
stratification identified in section 4.3. of this document.
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chronogram to unify both systems, however such
unification is to be immediate for children.

EPS denial of health care services not included
in the POS due to an unclear regulation to pro-
cess the corresponding authotizations.

The government is required to regulate the inter-
nal procedure EPS need to follow to authorized
services not included in the POS.

IPS denial of health care services of people not
affiliated to neither regime of the SGSSS.

According to art. 48 Constitution, the state has to
guarantee health care services to all citizens. The
government is required to take all the necessary
measures to include still unenrolled people in the
system in order to fulfil its duty of reaching uni-
versal health coverage.

The Court’s overall assessment

of the barriers people face to access

health care services and the causes of EPS and IPS denials gravitate more around
on the government’s inability abide by the existing regulatory framework and
delimit a clear regulatory framework for EPS and IPS to deliver the services.
Equity is addressed only, on one hand, to reiterate the government’s responsi-
bility to realized the right to health by providing a regulatory framework that

allows EPS and IPS to adequately deliver
bia 2008: 25) and on the other, to serve

services (Corte Constitucional Colom-
as an additional guiding principle, ac-

cording which discrimination within the system based on people’s economic

status creates unequal access to health

care services. The delimitation of the

structural problems of the health care system in term of ‘regulatory failures’, put
the state as the main responsible and left out considerations of the model of
provisioning, which as discussed before, adopted institutional arrangements that
created not only unequal access to services but also reinforced social inequality

structures.
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Chapter 5 Universalization of health care
system in Colombia?

The Court in decision T-760 of 2008 held the government accountable of ren-
dering a clear and complete regulatory framework and to comply with the regu-
lations already existing, as duty-bearer of the right to health. Furthermore, it
helped align Colombia’s health care law and policy with the international stand-
ards set in the ICESCR and the CESCR’s General Observation No. 14 (2000),
as well as with the jurisprudence set by the Court regarding the realization of the
right to health. However, access to health care services are still being denied by
the EPS to beneficiaries, being 2013 the year were the use of #utelas for the pro-
tection of the right to health per 10.000 beneficiaries was the highest (Defensoria
del Pueblo Colombia 2014: 7), and patterns of access to health care services seem
not to have changed since the decision was issued, despite the effort the Court
has put to monitor the way orders have been implemented. In general, denial
and unequal access to health care services still remain the main reasons for peo-
ple to either stop seeking health care or seek institutional support to access the
services.

5.1. Changes in health care policy versus persisting problems
in access to the health care system.

In 2013 the government presented to the congress a project to regulate the right
to health, recognizing expressly that it was vital to incorporate the guidelines and
orders given by the Court in order to help the health care system transit to one
that effectively realized the right to health (Congreso de la Republica de Colom-
bia 2013). This same year the congress adopted the Statutory Law for the Right
to Health, in which it defined the nature, content and guiding principles of the
right to health and other rights people have in relation to the access of health
care services. A major progress has been made in relation to the embracement
of human rights in Colombia’s regulatory framework because for the first time
with the mentioned law the right to health was given the status of “fundamental
right”, meaning it acquired a higher status than the one given to socio-economic
rights in the constitution, settling all questions regarding the admissibility of 7#-
telas for its protection’3. Moreover, the law adopted almost in literal form the
standards set in the CESCR s General Observation No. 14 (2000), regarding the
obligations of the state to respect, protect, and fulfil as duty-bearer as well as the
content and guiding principles of the right to health of availability, accessibility,
acceptability and guality. The statute also incorporated the Court’s principles of
“necessity” and “comprehensiveness” to extend the content of the right to
health, granting for example the right to access hospital emergency services with-
out requiring previous payment and to claim all the services and goods required
to prevent or heal an illness regardless their status of inclusion in the benefit
package!*. Finally, there is a recognition of certain social groups such as children,

13 According to att. 86 of Colombia’s Constitution and Dectree No. 2591 of 1991, #utelas for the
protection of fundamental rights are only admissible for rights that have been expressly defined
in the Constitution as “fundamental rights”.

14 Statutory Law for the Right to Health, Art. 8 and 10(b).
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pregnant women, internally displaced people, indigenous communities, black
communities and member of the ROM community, as especially protected sub-
jects.

This advancements contrast with the still persisting difficulties in access to
health care services. In this regard, Ayala (2014) performed a study to review the
barriers to the access of health care services from both the demand and supply
side concluded that: (i) people who belong to the high income strata have 12.9%
more probabilities to receive health care than people in the low income strata,
(i) belonging to an ethnic groups lowers the chances to access health care ser-
vices by 3 percentage points (iii) people who live in the rural areas have less
probability to receive health care than those living in the urban areas in 3.8 per-
centage points, and (iv) beneficiaries of the contributory regime have in 5.9 per-
centage points more probabilities to access health care services than beneficiaries
from the subsidized regime. Still, a positive change was found. Even though lack
of money was still rated as the second most recurrent reason for not receiving
health care, there was a substantial decrease in the number of people that did
not receive health care because they could not pay for the services: from 42.3%
in 1997 to 11.5% in 2012. The overall assessment indicated that there was a
generalized decreased in actual access to health care services despite the increases
in health insurance coverage and indicated that the main barriers to receive
health services on the side of the offer are quality of the services, the bureaucracy
and the distance to reach health care centres and on the demand side lack of
money and mistrust towards doctors. The conclusion of this study can be com-
plemented with others (Guzman F. 2014) that confirm (i) the health care market
is still highly concentrated in both contributory and the subsidized regimen, with
one or two EPS grouping between 70% and 100% of beneficiaries in 19 of the
32 regional departments, (ii) approximately 80% of the IPS have are private, and
(iii) fragmentation in access considering levels of health care is still present na-
tionwide.

What are the potentials of Statutory Law for the Right to Health to help
advance the right to health considering how the health care system is function-
ing? It is a difficult question to respond especially since its implementation is so
recent, however some limitations can be highlighted. First, although the law re-
iterates that the system should guarantee the access to health care services (art.
15), the law does not deal with the trade-offs between this and how such access
can be financially sustainable. Moreover, the Court limited the interpretation of
the principle of financial sustainability saying that this principle could not be an
excuse not to provide services at the time of need (Corte Constitucional Colom-
bia 2014: 6). Second, regarding the prohibition to deny services (art. 14), it limits
such right only to hospital emergency services, leaving out primary, secondary
and tertiary levels of care which actually have been identified as the services that
are most denied. Third, despite the fact that there is a special protection to med-
ical doctor’s autonomy in prescribing medicines and procedures required to pre-
vent or treat illnesses (art. 17), there is no mention of the direct responsibilities
of EPS in not influencing medical staff decisions as also identified by studies
that suggest clinical controls by EPS constitute a main barrier to the access of
services (Vargas et al. 2010: 6). These issues may insinuate that a strict normative
approach to solve the issues of unequal access to health care services, i.e. an
almost literal adoption of the international instruments defining the standards
on the realization of the right to health and the Court’s rulings correspondingly,

25



could be restricting the space to question more profoundly the model of provi-
sioning and the barriers that its structure is creating, as well as the responsibilities
of other actors of the system (EPS and IPS) in also advancing the right to health
and the universalization of services.

5.2. Advancing the universalization of health care services by
filling the “gaps” in the regulatory framework of the health
care system.

The Court has put great effort in monitoring the orders given to the government
and follow up the advancements in the implementation of the existing regulation
and the adoption of the new regulation required by the Court. In the last report
presented to the Court the Ombudsman (Defensoria del Pueblo Colombia 2014)
acknowledged the efforts the government has put to regulate the “gaps” identi-
fied by the Court as causes of barriers in the access of services, however presents
deep concerns because still #ze/as are the main recourse used by beneficiaries to
access health care services. In 2013 the number of claims became the second
highest in all the history of #utelas for the protection of the right to health and
EPS continue to deny services (Defensoria del Pueblo Colombia 2014: 55-57).
The following Table No. 2 presents the principal findings regarding the changes
in access to health care services brought by the adoption of new regulation and
its impact in the expected reduction of denials by EPS and #utelas for the protec-

tion of the right to health.

Table 2: Orders to regulate identified "gaps' compared to results in Ombudsman re-

port 2013

Identified obstacle in access

Order given to the government

Obsetvations in the Ombuds-
man monitoring report De-
cember 2013

EPS denial of medicines, proce-
dures or diagnostic tests because
of unclear regulation on what is
included or not in the POS.

Given that the government by law
is required to update the health
care benefit packages, the govern-
ment is required to update them
annually, explicitly mentioning
what is included and what is not
included in the POS applying the
principle of comprebensiveness.

In 2011 the government created
a new methodology to update
the POS with new medicines,
technologies and services and its
being implemented since. Other
regulations regarding the control
of the prices in medicines were
also adopted. It has not reflected
a decrease in the no. of tutelas for
claims of services included or ex-
cluded in the POS (Pg. 5). Also,
EPS denials increased 34.8%
compared to 2012 (Pg. 8).

EPS denial of medicines, proce-
dures or diagnostic tests to ben-
eficiaries because of differenti-
ated POS-c and POS-s.

Considering that Law No. 100 of
1993 stipulated that by 2001 both
POS-c and POS-s wetre to be uni-
fied, the government is required
to create a chronogram to unify
both systems, however such unifi-
cation is to be immediate for chil-
dren.

In 2012 both POS-c and POS-s
were unified, thus including the
same goods, procedures and
technologies for all groups of
ages. However, in 2013 69.96%
of tutelas for the protection of the
right to health were to claim for
services included in the POS, of
which 75.63% came from the
subsidized regime. It is noted
that the unification of the POS
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shifted the denials of EPS in the
subsidized regime from services
not included in the POS to ones
included in the POS. Hence, not
having a significant decrease in
denials compared to 2012
(70.93%) (Pg. 40)

EPS denial of health care ser-
vices not included in the POS
due to an unclear regulation to
process the corresponding au-
thorizations.

The government is required to
regulate the internal procedure
EPS need to follow to authorized
services not included in the POS.

In 2008 and 2013 the govern-
ment adopted a new regulation
to set the internal procedure re-
quired, still in 2013 57.62% of
denials of EPS are founded on
the pertinence of the medicines
and procedures ordered by the
medical doctor, hence not au-
thorizing the services (Pg. 31). In
general EPS continue to deny
services no included in the POS

(Pg. 406)

IPS denial of health care services
of people not affiliated to nei-
ther regime of the SGSSS.

According to art. 48 Constitution,
the state has to guarantee health
care services to all citizens. The
government is required to take all
the necessary measures to include
still unenrolled people in the sys-
tem in order to fulfil its duty of
reaching universal health cover-

age.

In 2012 health insurance covet-
age reached 96.3% and the gov-
ernment plans for 2014 to reach
99.3%. For this it is appropriat-
ing the corresponding resources
in the medium-term fiscal frame-
work (Pg. 50). Reports on the
health insurance coverage for
2014 are not available yet.

There are limitations to an approach that reduces to “structural regula-

tion failures” the inability of the health care system to provide services to bene-
ficiaries at the time of need. Furthermore, these limitations can be seen in two
ways: (i) a limitation brought by the right-based approach used to analyse the
issues and (ii) a limitation brought by the setting where the issues are being de-
bated. The first limitation can be seen in the way the Court framed the judicial
problem brought by the complaints. In this case the Court frame it in the fol-
lowing question “Do the regulatory failures identified in this judgment from the
accumulated cases and evidence gathered by this Court, represent a violation of
the constitutional obligations of the competent authortities to respect, protect and
Jfulfil the right to health to ensure its realization?”’15(Corte Constitucional Colom-
bia 2008: 11). In this way, the Court framed the analysis considering how the
experienced barriers to the access of health care services were a violation of the
right to health in terms of the obligation states have as duty-bearers to protect
human rights. This puts at the centre the role of the state, however it leaves
unquestioned the role of other actors and the dynamics of the system that as
shown contribute to create such obstacles and reinforce inequality structures.
The second limitation can be explained by the separation of powers theory, ac-
cording to which the existence of three independent branches, executive, legis-
lative and judicial, are essential to prevent the concentration of power in one

15 Original in Spanish: “;Las fallas de regulacién constatadas en la presente sentencia a partir de
los casos acumulados y de las pruebas practicadas por esta Sala, representan una violacion de las
obligaciones constitucionales que tienen las autoridades competentes de respetar, proteger'y garan-
tizar el derecho a la salud para asegurar su goce efectivor”
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ruling body, thus the each branch has its own role and cannot overstep its ca-
pacities. This is how the Court also framed its decision when it limited the orders
given to the government in the following terms: “The orders to be imparted fall
within the system conceived in the Constitution and Law No. 100 of 1993 and
subsequent regulations, since it would exceed the jurisdiction of the Court to
order the design of a different system, for that decision is to be taken by the
legislative branch”1¢ (Corte Constitucional Colombia 2008: 11)

The findings presented by the Ombudsman reveal overall that the orders
to fill the “gaps” in the regulatory framework, identified as causes of unequal
access to health care services, are not actually reducing the number of EPS de-
nials and #utelas for the protection of the right to health. Even more, the unifica-
tion of the POS for the contributory and subsidized regimes, one of the mayor
reforms to the system and one that has demanded the most financial effort from
the government, has had a neutral effect. Although the regulations referred
above have certainly contributed to strengthen the health care system’s regula-
tory framework and has helped set parameters of control and accountability for
all the actors in the systems, major issues that incentive EPS and IPS to continue
denying services are still untouched perhaps because certain structures of the
provisioning model were not problematized by the Court. This could be because
the discussion was confined under the framework of the state as the only duty-
bearer of respecting, protecting and fulfilling the right to health.

Even though the Court identified a crucial aspect of the provisioning
model which has been recognized as a mode of risk selection of beneficiaries,
i.e. authorizations of medicines and procedures prescribed by medical doctors,
its analysis referred to the “gaps” in the regulatory framework that impeded the
EPS to authorize medicines procedures and technologies not included in the
POS. Therefore, questions regarding how competition and profit seeking dy-
namics within EPS (an outcome of the marketization and privatization of health
care provisioning) can create exclusionary structures in the access of services are
not considered or debated. Moreover, although the Court reiterates the auton-
omy of the EPS and IPS medical staff, still EPS exert much control over author-
izations, especially when there is a vertical integration between the EPS and IPS
(same economic group), something which is allowed in the current regulatory
framework. On the other hand, even though the order to unify of POS-c and
POS-s certainly helped reduce the level of segmentation of health care provi-
sioning, it has not prevented EPS to continue denying services included in the
POS, thus raising questions on the potential of just analysing EPS service denials
on the basis of further regulating the health care system. A complementary anal-
ysis regarding why EPS continue to deny services even when they are covered
by the POS could have led to analyse for example the incentives brought by the
combination of a capitated system with the marketization of health care provi-
sioning (e.g. prices for health care services set in private contracts between EPS
and IPS, competition between EPS for enrolments and with IPS for lower
prices), to reduce service delivery costs. In this sense, because the UCP is diluted
in the chain of intermediation arrangements between EPS and IPS, the system
is prone to experience financial deficits that most likely incentive EPS and IPS

16 Original in Spanish: “Las 6rdenes que se impattirdn se enmarcan dentro del sistema concebido
por la Constitucién y desarrollado por la Ley 100 de 1993 y normas posteriores, puesto que
excederfa la competencia de la Corte ordenar el disefio de un sistema distinto, puesto que dicha
decisién compete al legislador.”
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to reduce cost by denying services. As discussed before, this can have a greater
impact in beneficiaries’ out of pocket payments which usually affect vulnerable
groups (lower income strata, women and ethnic minorities), and reinforces their
position in the social ladder.

5.3. Representation in the judicial setting: who is being heard
by the Court?

Debates around the effects of social and economic rights judicial enforcement
in the distribution of social goods inquire what are the consequences of dealing
with complex trade-offs between for example financial sustainability of social
provisioning systems and the realization of people’s rights. Some argue that these
trade-offs are sometimes mediated by the case-by-case setting in which judges
adjudicate social goods, thus having sometimes regressive effects because it di-
rectly or indirectly allocates resources to the middle income strata, as well as
political and economic elites who have the opportunities and resources to access
the judicial system (Ferraz 2010), and acknowledge that founding judgements on
individual claims mechanisms could lead to greater inequality because litigation
usually is more prevalent in the urban setting where access to the judicial system
benefit more the wealthier populations (Brinks and Gauri 2012). In this sense, it
is important to understand how representation works in the judicial setting be-
cause it may have the potential to influence the way judges adjudicate and resolve
the claims presented to them. This is particularly important in the Colombian
case because by law!” judges can only adjudicate in the context of the claims
presented in the lawsuit, even in constitutional cases like ##ze/as, notwithstanding
of course the validity of the jurisprudence set by the courts as a criteria of inter-
pretation for following cases.

Decision T-670 of 2008 has been distinguished for its broader scope of
influence because it went beyond the limits of the individual claims to examine
the structural failures of the health care system. It has then been characterized
as a “systemic sectorial decision” (Cepeda-Espinoza 2010-2011) and part of the
structural reform litigation movement (Rodriguez-Garavito 2011), thus affirm-
ing that its effects have gone beyond the people who presented the claims. As
true as this may be, still the decision was influenced by issues of representation
(i.e. the #pe claimant) in a way that has skewed its distributive effects in favour
of the middle-high and high income strata. Since 1999, the Ombudsman has
reported that approximately 60% to 80% of the claims have been presented ei-
ther by beneficiaries from the contributory regime or against EPS from the con-
tributory regime (Defensoria del Pueblo Colombia 2012, Defensoria del Pueblo
Colombia 2013). This was also a finding in a study made in the city of Manizales
in which 74% of the claimants in the period 2003-2004 belonged to the contrib-
utory regime (Vélez-Arango et al. 2007). This is in line with a study made by the
Ministry of Health and Social Security in 2013 which measured the distribution
of payments approved by FOSYGA for services not covered in the POS and
claimed through #ufelas, which revealed that 46.9% and 23.9% of those payments
benefited the 5* and 4™ quintiles of income per capita, respectively, compared

17" Art. 230 of the Colombian Constitution says that judges can only rule according to the law.
Further, the Court has set in its jurisprudence that the decision of fufelas for the protection of
fundamental rights in can only be within the terms of the claim filed.
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to 0.3% and 2.2% that benefited the 1% and 2™ quintiles (MSPS Colombia 2014:
0). Representation concerns are also present in terms of geographical distribu-
tion. For instance, Bogota D.C. (Colombia’s capital city), Medellin (capital city
of the department of Antioquia) and Cali (capital city of the department Valle
del Cauca) have usually been the places were #ufelas for the protection of the right
to health are most concentrated (Defensoria del Pueblo Colombia 2012, Defen-
soria del Pueblo Colombia 2013). However Bogota D.C., Antioquia and Valle
del Cauca have also been traditionally the regions where health care services are
more available, but less demanded (Ayala G. 2014) and where poverty is less
concentrated (Perez V. 2005). Finally, representation should also be evaluated
considering how the health care system is functioning as a whole. The rate of
people affiliated to the system that presented a ##fela for the protection for the
right to health compared to the total number of people affiliated to the system
has oscillated since 2008 between 36% to 25%, meaning that around 70% of the
people enrolled have not resorted to #utelas to access health care services (MSPS
Colombia 2014: 3). In the same way, the percentage of health care services or-
dered by futelas compare to the total number of services actually provided for
instance in the period 2010-2012 represented 0.065% (MSPS Colombia 2014: 5).

Undoubtedly, the effects of decision T-760 of 2008 reached all the ben-
eficiaries of the system, even though it was based on individual claims its effects
have reached all the population, because it impacted structural arrangements of
the health care system. However its distributive effects need to be carefully ex-
amined in light of how in the judicial setting adjudication is bounded by the claim
itself, thus decision-making may be influenced directly or indirectly by the inter-
est of the people who have the opportunity to access the judicial system. In this
sense, considering the issues of representation in Zutelas for the protection of the
right to health, it is valid to ask if a judicial setting where adjudication is founded
in individual case mechanisms is a scenario where collective interests are dis-
cussed or debated.
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Chapter 6 Concluding remarks: the role of
Courts in advancing social integration and
citizenship

The judicialization of social relations through the litigation of human rights (es-
pecially of social and economic rights) is bringing together fields that tradition-
ally were studied separately: the political organization of states based on the sep-
aration of powers and the assignation of specific roles and functions for each
branch (legislative, executive and judicial) and the political nature of social or-
ganization through welfare policies and provisioning systems. The increasing in-
tervention of courts and judges in the allocation of resources and the distribution
of social goods such as health care, has brought new debates around the role of
judges in the choice of welfare provisioning policies and its effects in the social
order and in the institutional order. From the political organization of the states’
perspective (judicialization of politics phenomenon) it is argued that this inter-
vention of judges brings institutional instability and undemocratic processes of
decision-making because they do not have the legitimate authority to address
these political issues. From a policy perspective it is argued that the distributive
potentials of judicial intervention through social rights litigation has had mix
effects in equity outcomes (e.g. distribution of health care benefits amongst dif-
ferent social groups), sometimes being sceptic about their positive intervention
because such outcomes can be skewed towards the wealthier and privileged so-
cial groups. However, considering that social policy and the choice of social pro-
visioning systems have power to affect the organization of the social order by
enhancing social integration and bring human dignity by creating citizenship-
based entitlements, it is important to broaden these debates further questioning
to what extent judicial intervention, as an institution through which now social
policy is working, has the potential to bring social transformation, meaning the
potential to influence processes of segmentation, segregation or stratification
and change the processes by which people access resources and social goods.

The case of Colombia’s health care system put in place by the 1993
health care reform (Law No.100 of 1993) and the judicial decision T-760 of 2008
issued by the Colombia Constitutional Court, can give us some insights of these
new dynamics. The diagnosis the Court did of the unequal access to health care
services, even though it was address as a “structural” failure of the system, was
limited to “regulation failures”, hence making the state responsible of the failures
of the system to provide services. This delimitation of the problem was strongly
mediated by the use of a rights-based approach for the protection of the right to
health, which as discussed before, delimits rights violations as either omissions
or transgressions of states, given that they are the duty-bearers of the obligations
to protect, respect and fulfil human rights. In a marketizised and segmented
health care system, due to the influence of neoliberal and NPM arrangements in
the 1993 health sector reform, the orders of the Court to further regulate the
“gaps” of the system helped only to reinforce the neoliberal model of social
provisioning that reduces the power of the states to control distributive out-
comes because the preferred distributive mechanism is the market (the role of
the state is only to allow the market to function by correcting market failures
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through regulation). This framing of the problem did help advanced the regula-
tion of the system towards a one more in line with the protection of human
rights, according to the international standards (General Observation No. 14 of
2000), however its transformative potential was limited because it did not open
the space to question de model of provisioning or the marketization of health
care services themselves, which as shown had important effects in sustaining
commoditized forms of social provisioning and social inequality structures of
segregation, polarization and stratification of social groups. Moreover, their in-
tervention had either a neutral effect, like with the unification of the POS-c and
POS-s, or regressive effects considering that people belonging to the 4™ and 5"
quintiles of income are benefiting more form the outcomes of the Court’s inter-
vention through the litigation of the right to health. There is a real incorporation
of human rights approach in the system (from a regulatory point of view), how-
ever it seems not enough to change social inequality or discriminatory structures.

Why this mixed social outcomes in judicial interventions? An explana-
tion to this could be given referring to the political importance in the choice of a
specific path for welfare provisioning. As discussed eatlier, distributive and re-
distributive institutions or mechanisms of resources and social goods not only
affect people’s material wellbeing (e.g. high or low health status), but also the
way they are integrated in the social order (e.g. integrated horizontal vs. segre-
gated, polarized or stratified social structures). Diverse factors in the judicial set-
ting restrict the potential of courts and judicial decisions to reflect and address
these distributive conflicts. First, considering that these conflicts are mainly
brought to the courts through the litigation of rights, there is a major challenge
in the operationalization of the right-based standards into social policies and
provisioning systems. This because they either do not give space to address the
trade-offs faced in policy decision-making processes (like when the Court limited
the principle of financial sustainability of the system not to be an excuse to limit
service delivery) or do not provide concrete guiding parameters to address such
trade-offs given they appeal to ethical principles. Second, rights-based ap-
proaches usually address the realization of those rights through the modification
of the behaviour of the duty-bearers, meaning states. This has important effects
as seen in the Colombian case, because it can on one hand, reinforce social pol-
icies and provisioning models that continue to reproduce social inequality struc-
tures and commoditized entitlements and on the other, limit the inclusion of
other actors, their roles, and responsibilities in the understanding and solution
of the conflict (e.g. not considering the role of EPS in the failure of the system
to provide services). Third, conflict resolution in judicial settings is ruled by
norms and principles that confine judges to the technical interpretation of the
law, even when they introduce more progressive views of social conflicts like
with the incorporation of human rights norms and standards. In the Colombian
case, the Court framed its orders within the understanding that it had no juris-
diction to interfere with the government’s role of policy making, which resulted
in putting forward solutions that referred only to the existing legal framework,
either to ask for further regulation or to order its application. This is not acci-
dental, given that judges in Colombia can only refer to the law to solve judicial
conflicts. The special characteristics of judicial interventions through rights-
based approaches then pose several challenges to solve distributive conflicts be-
cause they are mediated by factors that tend to limit the understanding of dis-
tributive problems and the outcomes of such processes lose their transformative
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power because they fail to address important political questions regarding social
integration and citizenship.

This brings us back to the important proposition of politicizing distrib-
utive and redistributive institutions or mechanisms by placing them in the
broader context of universal social policy, because among other things it rescues
its transformative potential by integrating an understanding of their political na-
ture and the importance of bargaining policy choices in democratic and partici-
patory settings. Although rights-based judicial intervention can enhance other
democratic processes through the strengthening of state accountability and hu-
manize social relations with the integration of human rights standards, the judi-
cial setting is not a space where collective interest can be bargained. Thus, this
increases the probabilities of biasing the understanding of distributive conflicts,
for example by framing the problems according to the view of the people who
can access the judicial system. Judicial decision T-760 of 2008 is an example of
this, as discussed previously.

These reflections are not to say that the intervention of courts and judges
in protecting and advancing human rights is in vain or has no positive effect in
problematizing debates about distribution of social goods. In spite of the chal-
lenges judicial intervention faces in serving as a distributive mechanism of re-
sources and social goods, their role in placing unequal distribution in the public
debate is of most important value. Their intervention has serve as a catalyser of
the political processes that need to take place in order to debate and bargain the
way resources and social goods are being distributed. This is what is currently
happening in Colombia. After decision T-760 of 2008 was issued, the Court has
helped place in the public debate the still persisting problems of access to health
care services to the point that today the Congress in debating a new law, Protect
No. 210 of 2013, that takes as a reference the issues identified by the Court as a
starting point to question the problems that the model of provisioning itself
poses to health care access. Hence, the role of courts should be to problematize
debates about distribution of social goods, rather than become rectors of dis-
tributive processes given the challenges they face in addressing distributive con-
flicts.
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Appendices

Appendix 1: Further description of the Structure of the 1993 Health Sec-
tor Reform

Status: The reform created a compulsory health care scheme which obligated all
citizens to be affiliate to either the contributory, subsidized regime or special
regime — depending on which category of beneficiaries the citizen was classified.
The reform also allowed the creation of a voluntary insurance scheme free to
choose from for everybody, if interested in having complementary health care
benefits.

Sector: In the compulsory health care scheme the both public and private sector
can participate either as purchasers or providers, yet the benefit package offered
is required to be the one established by the government. The voluntary scheme
is free to be organized by the private sector. The sector can also be identified
considering the origin of the sources of finance. The compulsory scheme is fi-
nanced by both private and public sources in the form of private contributions,
employer contributions, co-payments or public funds coming mainly from taxes.
The voluntary scheme is financed entirely by out of pocket payments of individ-
uals.

Benefit package: The compulsory health care scheme included a compulsory
benefit package (POS for its name in Spanish) designed according to countries
epidemiological profile, its demographic structure and the available technology.
The POS for the contributory regime (POS-c) was different from the POS for
the subsidized regime (POS-s). The latter only covers about 55% of the POS-c.

Purchasers: The MCOs in the reform are the EPS or health promoting enter-
prises. They are responsible for securing the provision of health care services by
contracting/buying those services from the providers and to administer the unit
capitation payment transferred by the government for each beneficiary accord-
ing to the regime he/she belongs to. The reform allowed EPS to either vertically
integrate with a provider to provide services within the same EPS or to contract
such services from an independent provider. In the same way EPS could offer
complementary plans to the POS by way of private insurance packages regulated
only by the market, which in such case the EPS becomes a private insurer. EPS
can take the form of private enterprises, be state-owned or mixed. The special
regime conserves its own MCOs.

Providers: The providers in the system are the responsible for the actual provi-
sion of health care services. The IPS or health service provider is in charge of
providing services for beneficiaries of the contributory or subsidized regime, for
people with private insurance and also for people not affiliated or covered by
the SGSSS. They provide the services in the way they are contracted with the
EPS and receive the corresponding payment as established in such agreements.
For people not affiliated to the SGSSS the government is obligated to finance
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directly those services. IPS can take the form of private enterprises, be state-
owned or mixed.

Beneficiaries: Law No. 100 established different categories of beneficiaries that
determine the type of regime they belonged and the type of POS they were en-

titled to:

Special Regime

Contributory Regime
POS-c

Subsidized Regime
POS-s

Workers for:
- Military Forces and Police.

People with the ability to pay:

- Workers with formal la-
bour contracts.

People without the ability to
pay

- People identified in levels 1

- ECOPETROL.
Ind d I h and 2 SISBEN
- Teachers in public schools | ~ ' n@cpendent workers who .
and universitics earn more than minimum | - Level 3 SISBEN (partial
' monthly wage. benefits)

- Pensioners

Either of these beneficiaries can access the voluntary scheme if interested in
complementary benefits to the POS in the form of health insurance plans and
through the IPS contracted by the private insurers.

Source: The compulsory scheme is finance by both private and public funds.
Private origin funds can come in the form of compulsory contributions from
the beneficiaries affiliated to the contributory regime, employer contributions
and co-payments. These last ones are payments that the EPS receive at the time
people seek the service or medicine and are paid by all beneficiaries. Public funds
are directed to partially finance the subsidized regime and come from taxes and
from the national and local government budgets. The main source of finance in
the voluntary scheme is out of pocket payments in the form of premiums.

Funds: All the sources of funding of the compulsory scheme (leaving a side the
special regime) go to a fund called the Solidarity and Guarantee Fund —
FOSYGA. This fund is in charge of transferring the unit of capitation payment
to the EPS to finance the services determined in the POS and contracted with
the IPS. The unit of capitation payment is set by the government considering
the cost of the services included in the POS, plus administration cost and is
adjusted with the risk. This payment is transferred per each beneficiary and in
the case of the subsidized regime is partially funded by part of the compulsory
contribution set for the contributory regime.
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