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Abstract

Community Managed Water Systems have emerged as an alternative sys-
tem to guarantee the provision of water to marginalized, rural communities in
El Salvador. This research used a combination of interviews, secondary data
analysis as to identify the institutional and governance challenges they face,
which includes violations to the human right to water to safe, accessible and
affordable sufficient water.

Water governance is a key component of human rights and the develop-
ment of communities, so this paper offers a broad perspective on El Sal-
vador’s rural communities experience in creating effective water systems
and offers recommendations to address some of the most urgent chal-
lenges.

Relevance to Development Studies

The title of this paper was inspired as one user of community managed
water systems, expressed what water meant to them: “life”. The importance of
water rights recognized in the law, lays in the obligation that this brings to the
state to protect and guarantee those rights, effectively. Water Governance is a
trending issue as is a vital resource for the development of human beings in all
aspects of their lives.

The United Nations has recognized that human right to water essential to
the full enjoyment of life and all human rights. As this portrays the im-
portance of water rights to be addressed in terms of securing the realiza-
tions of this rights equally for all members in society.

Keywords

Water Governance, Network Governance, Good Governance, Human Rights,
Human Right to Water, Human Rights Based Approach.
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Chapter 1
Introduction

In 2003, the Committee on Economic, Social and Cultural Rights
(UNCESCR) of the United Nations adopted its General Comment No. 15 de-
fined the right to water; as the [Art. 11] “possibility of every person to sufficient
water, safe, acceptable, accessible and affordable water for personal and domestic
use"(UNCESCR 2003). Subsequently, from July 2010, the United Nations Gen-
eral Assembly recognized the right to water as a (Art.11) "human right essential
to the full enjoyment of life and all human rights"(UNCESCR 2003), promoting
states actions to intensify efforts to provide the population affordable access to
safe drinking water (UNWGF 2012).

Despite an improvement in general water access and the existence of sev-
eral human rights instruments that uphold the right to water, accessibility to
adequate potable water is neither sufficient nor affordable for several groups in
societies, particularly amongst the poor. A combination of factors including
problems of access, finance, government policy as well as water distribution
regulations and systems have contributed to deficits in the right to water. In El
Salvador, for example, according to the Wash Performance Index (2015) by the
Water Institute of the University of North Carolina, there has been improve-
ment of water accessibility and sanitation and a reduction in the gap in access
to water between rural and urban area inhabitants since the early 2000s. Yet the
Government of El Salvador declared a state of national emergency in April
2016, due to the limited capacity of the natural sources of water in the country
to fulfill demand (Calderon 2016).

In the last two decades, community management has become the “preva-
lent model for distribution of rural water supplies throughout the developing
world” (Harvey, P. and R. Reed 2007: 365). These constitute society-based sys-
tems of water governance and distribution which cater water specifically to the
needs of the poor in areas the state can not reach. But community manage-
ment of water also faces several challenges. These systems often function with-
in and are affected by the prevailing regulatory frameworks, as well as other
systems of water governance and distribution, which limit their performance.
The socio-economic background of the community members often implies
that they also face a comparative disadvantage in relation to other providers, in
terms of financial and human resources. This paper is concerned with com-
munity based forms of water governance that have developed in the rural areas
of El Salvador and assesses the challenges they experience in guaranteeing the
rights of all persons, and particularly the poor and marginalized, to adequate
levels of potable water.

1.1 Background and Research Problem: The Water
Sector in El Salvador

The principal sources of water in El Salvador are derived from the ground
and surface water in the country (ECLAC 2007). The Lempa River, with an
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area of 17.790 km2, covers the capital area of San Salvador and its surround-
ings, which comprises 49% of the national territory; the rest is covered with
approximately 355 other rivers(ANDA 2013). Around 37.7% of the total
population of El Salvador inhabit rural areas scattered through the territory,
with considerable concentration in small population centers (DIGESTYC
2014:4). Only 72.1 % of the rural population has access to adequate potable
water (DIGESTYC 2014: 42). Urban areas, on the other hand, guarantee pota-
ble water access to 93.9% of the population living in this area (DIGESTYC
2014: 42).

The institutional framework of water resources in El Salvador allows for
various forms of distribution and uses of water. The distribution of the cover-
age services are as follows: ANDA, covers around 44% of the distribution,
specifically on the urban capitals, municipalities 7%, independent self supplied
distributors 8.6 %, Community Managed Associations 16.7%; and 23.7% of
the population has no access at all (World Bank 2006 :185).

Figure 1.1: Percentage of potable water distribution coverage in El
Salvador

Percentage Of Coverage Of Water In Esalvador

B ANDA m®Municipalities ™ Self-supplied ® Rural Water or Associations MNo access

*Made by author with data from World Bank (2006) ‘Provision de Servicios de Infraestructura

en El Salvador: Combatiendo la Pobreza, Reanudando el Crecimiento (Infrastructure Service
Provision in El Salvador:183-186.

1.1.1 Institutions Involved in the Provision of Water in El Salvador

Four institutions, governed by different legal frameworks and modalities,
are in charge of potable water distribution in El Salvador:

1. ANDA, National Administration of Aqueducts and Drainage
Systems, created in 1961, ANDA is an autonomous public entity
in charge of the distribution of potable water in the country. The
General ANDA Law- states that ANDA:

“IArt. 1] Will aim to provide and help inhabitants of the Republic

with Water Supply and Draining Systems, through planning, fi-
nancing, implementation, operation, maintenance, administration
and exploitation of the necessary structures...(1961).”



It is the principal provider of water for human consumption in the
country, in charge of the implementation of policies and regulations
relevant to its function. The fees for water are set different according
to the characteristics of each demand sector. Human consumption or
residential fees have the lowest price (See Table 3.4).

Users point out to repeated interruptions in service, unaccounted
charges in water bills and poor maintenance of the infrastructure (Flo-
res 2015). Limited financial resources constrain its capacity to reach
certain areas. It currently operates with a deficit of 35.6 million USD,
equivalent to 27% of its 2013 revenue, of 131.3 million USD (ANDA
2013: 45-48).

2.Decentralized Systems of ANDA

Installed in the 1990s, after an attempt at decentralizing ANDA,
transferring the administration and management of the service delivery,
to municipalities throughout the country, while the infrastructure and
the connection itself remained in control of ANDA. The municipality
distributes the service amongst the territorial boundaries, paying
ANDA the amount discharged from the connection.

Decentralized operators have the legal obligation to use the same
fees as ANDA. In practice, users pay the services of water together
with municipal taxes for other public services like public lighting, and
garbage collection.

3. Independent Self supplied providers

Independent self-supplied providers of water are private agencies, of-
ten firms coming from the construction industry that have entered the wa-
ter sector. They own the connection, infrastructure and they deliver the
service themselves to users in their network; the owner of the main source
of water is the owner of the distribution network as well. In times of scar-
city, they buy the water to ANDA to maintain the stability in their supply
of water.

According to the Executive Decree approved by the National Assem-
bly of El Salvador in October 2009, there is a charge from ANDA for the
private exploitation of water. The fee is currently $0.10 USD for private
exploitation, and $0.03 USD for private exploitation used for human con-
sumption (ANDA 2009: Art.12)". The final fees to users are set by the wa-
ter distributor, in consideration of their costs. The users are not entitled to
any subsidy, so they pay higher prices. These systems tend to be more ef-
ficient and guarantee a higher quality compared to other distributors, due
mostly to their economic management model, which allows them to have
a proper maintenance and administration of the distribution network.

! Ofticial Diary No. 199, Book 385, Publication of 26 of October,2009 El
Salvador.



4. Community Managed Water Systems (CMWS)

CMWS are community-led associations which have organized to
create the physical and institutional infrastructure to develop their own
independent systems of water distribution. This governance structures
emphasizes in the social interest of the communities: water access for
all. They are not subordinated to any other government institution, and
operate independently from other water providers.

With the creation of ANDA, the focus of the Government of El
Salvador was mainly in the improvement of water access in the urban
area. Later on, in an effort to improve access in the rural areas, ANDA
signed a treaty with the Health and Social Assistance Ministry to create
new mechanisms to bring water to rural communities in the country.
Taking experiences from projects in other developing countries, they
introduced Community Managed Water Systems.

The strategic plan, called PLANSABAR, was designed with finan-
cial support of the Inter American Development Bank (IADB) in 1980,
and introduced 400 CMWS schemes across the country, with a goal to
cover 4500 families (Cardona ed. ISF 2011:11). It started with the con-
struction of dwells in strategic areas, to then install a distribution net-
work. The strategy promoted the creation of communal associations
dedicated to learn the process and functioning of the system. The plan
assumed that once the system was completed, ANDA and the com-
munity would both continue in the management and distribution of
each system built. ANDA was supposed to train community members
to manage and maintain the infrastructure. In the future the communi-
ty would efficiently and effectively manage the system, following guide-
lines defined by ANDA. In 1996, corruption allegations surrounding
the Government of El Salvador prompted the cancellation of the plan.
This left many of these communities halfway in the process of con-
struction and prompted them to learn how to manage and administrate
their own systems (Cardona ed. ISF 2011 :11).

Most of the systems constructed with this plan were located in the
department of La Libertad, due to its proximity to the capital city. The
abrupt end of PLANSABAR meant several communities ended up
with an incomplete process of formalization and construction of their
water system. In response they took charge of their own systems, to
complete the execution of the projects without any previous
knowledge or experience. As other communities saw the example of
these systems, they decided to copy their strategy, and start their own.



Figure 1.2 Improvement in water access in areas of El Salvador

Improvement in water access in rural and urban areas of El Salvador
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The poor, particularly in rural areas, have tended to their need for access
to drinking water by seeking new forms of organization, like the creation of
their own water distribution systems (Community Managed Water Systems).
These initiatives constitute new forms of community organization, with the
objective of guaranteeing the delivery of a public service. While the rate of ac-
cess in the water for rural populations is increasing (see Figure 1.2), state ca-
pacity and investment (see Figure 1.3) is not. This is particularly acute in rural
areas, where we see the larger increase water access through time, contrasting
with a decrease in water infrastructure investment in the sector, from 2011 to
2015.

As show in this figure the investment has not followed an increasing pat-
tern in the last years.

Figure 1.3 Investment in the Water Sector from 2005 to 2015

Investment of the Goverment of El Salvador in the Water Sector (Million
USD)
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*Made by author with data from: ANDA (2015) ‘Boletin Estadistico 2015 Direcciéon General
No.1’(Statistical Bulletin, General Direction 2015 No.1).

Both these figures indicate that individual institutions or structures, paral-
lel to government institutions — like community initiatives for public service



delivery—, have increased in the absence of the state fulfilling its role in rural
communities.

These associations represent a considerable number of users, and as they
differ from the classic public centralized of service delivery in targeting mostly
poor segments of the population. With around 38% of the population living in
the rural areas of El Salvador is considered to be under the poverty line (World
Bank 2015); it is important to study their constitution, organization and devel-
opment, and their relationship with the other providers, in order to asses the
impact they have on water accessibility for the poor.

1.2 Research Objective:

The overall objective is to ensure the right to adequate levels of potable
water to all persons. This paper contributes to this objective by analyzing how
community based forms of water governance have originated and developed in
the rural areas of El Salvador, as well as the challenges they experience in ful-
filling the rights of all persons, and particularly the poor and marginalized, to
adequate levels of potable water.

1.3 Research Questions

How is water governance of CMWS affected by existing regulatory
frameworks in el Salvador? And influenced users right to sufficient access to
safe and affordable water?

Sub-Questions

Which are the main regulatory and legal frameworks of water governance
and water distribution in El Salvador?

Which are the main challenges faced by the governance of CMWS in deal-
ing with regulatory frameworks and existing providers of water distribution?

How is the governance of CMWS impacted by existing social contexts of
these communities?

What is the experience of users of CMWS with regard to sufficient access
to safe and affordable water?

How can water governance be improved to ensure the right to adequate
access to safe potable water?

1.4 Legal Framework

This section will cover the regulation and legal frameworks around water
governance in El Salvador. These laws include the institutional development
for the distribution of potable water, the protection of natural resources and
policy actions in this area. The legal framework for water governance is em-
bedded in the Salvadorian Constitution, and translates into other 43 different
normative bodies. Article 69 of the Constitution of El Salvador mandates the
state to ensure the preservation of the environment and promote the rational
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use of natural resources. This reflects on the obligation to regulate on matters
attending the regulation of natural resources in El Salvador, including water.

1.4.1 Human Right to Water in EI Salvador

1.4.1.1 International Level

El Salvador ratified the Universal Declaration of Human Rights of 1948
and its two consecutive covenants: the International Covenant on Economic,
Social, and Cultural Rights (ICESCR), and the International Covenant on Civil
and Political Rights ICCPR).

The country also adopted the Additional Protocol to the American Con-
vention on Human Rights regarding Economic, Social and Cultural Rights,
dubbed the Protocol of San Salvador, in 1988. In Article 11 , it points out to
the Right to the environment, arguing:

“Everyone has the right to live in a healthy environment and to have access
to basic public services. Member States will promote the protection, preserva-
tion and improvement of the environment (UN 1988).”

In Article 12, on the right to adequate food, it says:

“Everyone has the right to adequate nutrition which guarantees the possibility
of enjoying the highest level of physical, emotional and intellectual develop-
ment (UN 1988).”

These protocols recognize the obligation for the state to guarantee Human
Rights in the country and establishes that secondary legislation should be in
accordance to human rights parameters.

Within the right to safe environment and food, we find the right to water,
considered as a fundamental human right, as first acknowledged explicitly in
2002 by the United Nations Committee on Economic Social and Cultural
Rights (UNCESCR). Following El Salvadot’s ratification of this framework in
2010, the country acknowledges the human right to water and sanitation.

1.4.1.2 Constitutional Recognition of Human Right to Water

Although the right to access of water is not explicitly recognized in the
Constitution, jurisprudence has acknowledged it for several years. In the Con-
stitutional Motion with reference 37-2004, emitted by the Constitutional
Chamber of the Supreme Court of El Salvador in January 26, 2014, judges in-
terpreted extensively Article 117 of the National Constitution About the Pro-
tection of Natural Resources and the Diversity and Integrity of the Environ-
ment, which states that:

“It is the State’s duty to protect natural resources, as well as the diversity and
integrity of the environment, and to guarantee sustainable development. The
protection, conservation, rational enjoyment, and the restoration or replace-
ment of natural resources is hereby declared to be of social interest in accord-
ance with the terms established by law [Art. 117].”

This is in accordance with the rights to life and health [Art. 69 CN], results
in every person in entitlement to all the basic needs for subsistence, amongst
which it includes water. Concluding that the article implies the entitlement of
every human to water, in the parameters established to comply with fundamen-
tal human rights.



The Constitutional Chamber in Appeal ref. 513-2012 of December 15,
2014, recognized the existence of the right to access to water, through a sys-
tematic interpretation of the regulation of the Article 117, and art. 69 of the
Constitution, stating:

“The health of the inhabitants of the Republic constitutes a public good. The
State and the persons are obligated to see to its conservation and restoration.
The State shall determine the national health policy and shall control and su-
pervise its application” (ADESCO Cristo Rey vs. Concejo Municipal de
Huizucar 2014).

Following this, Article 65 of the CN was amended ’to include this right to
water explicitly in the text, up to this date the amendment hasn’t been ratified
in the following assembly. The amendment text’s states that:

«

(Art.2] Water is an essential resource for life, therefore it requires the State
to take action and preserve water resources and ensure their access to in
habitants. The State should create public policies and the laws will regulate
this matter (2015).”

These two cases recognized that the right to the environment confers
three faculties: the use, preservation and protection against any threat. It was
concluded that in relation to water rights, it translates into the use and exploita-
tion of the environment and its resources that guarantees water access as a pre-
condition for human development. Water was stated as indispensable element
for human life and dignity.

1.4.1.3 Secondary regulation on water in El Salvador

Table 1.1 below presents a summary of the principal legal entities that reg-
ulate water resources in El Salvador and their obligations, with focus on those
that have a relationship with the distribution of potable water, for the use for
human consumption. The table shows that multiple legislations regulate the
different forms of water uses: exploitation, administration, regulation and poli-
cy, and health and sanitation.

Table 1. 1 Internal and Secondary Legislation Regulation water resoutces
in El Salvador

Policy, Regulation of Administration and Management

Legal Body Obligation
Law of the Admi.ni.stration of e Regulates the creation of ANDA, and
Aqueducts and Draining Sys- assigns it duties related to planning,
tems/General ANDA Law financing, implementation, operation,
(1961) maintenance, management of the ex-

ploitation and distribution of water.

e ANDA has the power to regulate all
water extraction in the country.

2 Agreement No. 3, O.D No.75, Vol. No. 395, of the 25 of April of 2015



Municipal Code (MC)
(1986)

Municipal Ordinances

Environmental Law

(1998)

Exploitation

Act of Integrated Management
of Hydric Resources of 1981 and
Secondary Regulation (1981)

The Law on Irrigation and
Drainage (1970)

Legislative Decree
No. 194, of the
Nationalization of mantles of
groundwater

(1949)

Establishes the competence of munic-
ipalities to regulate internal affairs for
the use and protection of renewable
resources. Gives them jurisdiction
within their territory, through ordi-
nances, including those dealing with
the management of natural resources.
There are approximately 70 municipal
ordinances regulating different issues
related to water protection, water re-
sources, watersheds, rivers, streams,
waste water discharges, good practic-
es.

The law gives the Ministry of Envi-
ronment and Natural Resources the
power to ensure the protection, con-
servation and improvement of natural
resources in compliance with the
Constitution, special laws and interna-
tional regulations.

Otrders the protection of water re-
sources and how it should be han-
dling, as well as the management and
use of water and ecosystems of water.
The Ministry must elaborate and pro-
pose to the President of the Republic
the necessary legislation for the use,
protection and management of the
natural resources in the country.

Legislates different water uses: human con-
sumption, irrigation, industrial, com-
mercial.

This law attributes to the Ministry of
Economic and Social Planning and
Development Coordination the re-
sponsibility for making any decision
on integrated planning and multiple
use of the water source.

It establishes that surface and ground
water is property of the state.

Regulates standard extraction of water
for irrigation. Does not clarify how to
plan , regulate and award privates the
right to use water for irrigation and
drainage, without considering compet-
ing demands between drinking water
and water for irrigation, both public
and private use.

Declares the mantles of potable water
located in the basement of the country
as public utility and national property.




Executive Decree of the Crea-
tion of the Executive Commission
of Hydroelectric Energy of the
Lempa River (CEL)

Executive Decree, N° 980, Ju-
ly 8, 2006, National Assembly of
El Salvador

Sanitation and Health

Legal Body
Health Code
(1988)

Regulation on the
Water Quality Control
For Protected and Waste

Zones (1987)

Wastewater Special Regula-
tions (2000)

Special Regulation for Envi-
ronmental Quality Technical
Norms

(2000)
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Establishes CEL, an autonomous
public entity that has the rights to
exploit and use the Lempa River, the
principal source of water in the
country. It does not address the
rights of other parties established in
other legal documents.

Approves fees for the services of
water supply, sewerage and others
supplied by ANDA. Establishes
basic minimum rates for residential
and, fees for the exploitation of wa-
ter.

Obligation

The Ministry of Health has the duty
to intervene, control and develop
environmental sanitation programs
and sanitary engineering towards the
benefit of the health of the popula-
tion.

They must determine through sec-
ondary legislation the standard of
water quality, discharge control and
protection zones.

The Ministry of Health has the at-
tribution to develop programs of
environmental sanitation, provision
of potable water to communities,
sewage and wastewater, as well as
the elimination and control of water
pollution.

Develops the principles of the Law
on Integrated Resource Manage-
ment Water and Regulations, as well
as certain provisions of the Irriga-
tion and Drainage Law concerning

water quality.

Its purpose is to ensure that the
wastewater does not alter the quality
of the receiving means to contribute
to the recovery, protection and utili-
zation sustainable water resources
on the effects of contamination.



e It establishes the guidelines iz rela-
tion to the protection of the atmosphere,
water.

e The Ministry of Health and the En-
vironmental Ministry are in charge
of monitoring the compliance of
these laws.

From the regulations stated above we identify that no one single entity in
charge of the enforcement on water management in the country. Multiple enti-
ties are involved in the management of water resources, ovetlapping obliga-
tions. Many of the institutions have disappeared and their tasks have been
adopted by others, without any reforms. For example, the Law of Integrated
Management of Hydric Resources, which was the first and only attempt of the
government to introduce an integrated vision for the management of natural
resources, stated in 1981 the Ministry of Economic and Social Planning and
Development Coordination, would be in charge of ensuring compliance of the
obligations stated in this Law. Among them, it established the mandate to de-
sign a participatory approach that takes into account the different demands of
the use of potable water. The law remains valid, but its secondary legislation
repealed aspects of this, and to date there has not been any reform to solve the
inconsistencies. Thus the Ministry of Economic Social Planning and Develop-
ment Coordination, which does not exist anymore, continues to appear as the
responsible entity for many obligations regarding water in the country, while
ANDA has unofficially appropriated these attributions.

There are other regulations that also interact with CMWS in El Salvador,
like environmental regulations and guidelines, by the Ministry of Natural Re-
sources (MARN), creation of the Social Investment Fund for Local Develop-
ment (FISLD), and National Fund for Telephone and Electricity (FINET);
which are institutions designed to create programs for rural development.An
integral management of the resources is necessary for effective governance.
This contemplates various phases which go from policy and regulation to im-
plementation of health and sanitation practices. The fragmentation of legisla-
tions and obligations described above, may create complications in the pro-
cesses of design and implementation of policies, and have a negative impact in
the accountability of the state in the realization of human right to water.

Legislation that assigns property over the resources to several actors, with
no clear indication on the responsibilities and rights of each party involved can
translate into harmful conditions for the respect and protection of certain hu-
man rights like food and water. Any limitation in the access to potable water in
the parameters established in human rights articles, will ultimately translate into
a violation of the human right to water. The situation becomes more important
when it threats groups in society that are in disadvantageous positions with re-
spect of other actors involved.

1.5 Justification

The State is the guarantor agent to work for the full realization and vigi-
lance of the right to water. This should reflect into actions and programs that
guarantee universal access to sufficient drinking water for personal and domes-
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tic use, including consumption, sanitation, washing of clothes, food prepara-
tion, and personal and domestic hygiene. The following paper will help identify
and analyze the key areas in which there may be a problem in the governance,
and how it affects different groups in El Salvador.

As different groups in society advocate for the approval of a General Wa-
ter Law, complying to international treaties and conventions about the human
right to water, the study of the governance systems of community associations
will shed light on the challenges faced in the path to ensuring equal rights of all
persons to potable water.

1.6 Methodology

The theoretical framework focuses on the conceptualization of access to
water as a human right and the institutional approach to water governance is-
sues. A comparative technique of different values of the human right to water
with specific relevance in aspects of unequal situations between actors at the
macro, meso and micro levels of the sector, and poor people’s access will help
present concrete conclusions on how they develop.

The analysis will start with a situational analysis of CMWS in El Salvador,
using the framework of water governance in the country, including a legal re-
view. In addition, secondary sources of published and unpublished material
from government institutions and organizations that are closely working in the
water sector will provide a general overview of the conditions CMWS have de-
veloped over time and are working now.

The general argument will be elaborated to guide the analysis of the the
group of CMWS, set in the department of La Libertad, of El Salvador, target-
ing CMWS around the Cordillera del Balsamo (in the rural areas of the munici-
pality La Libertad). A qualitative approach in fieldwork involved the Date Col-
lection over a period of 5 weeks, between July 1%, 2016 to August 9™, 2016.
(See Appendix No.1). This part focuses on understating the economic and ge-
ographical context of the communities and then the organizational aspects of
the CMWS, looking at internal and external aspects, like the access to water,
quality, administration, and management. The first analysis includes as main
focus is on the structures of governance surrounding these communities, and
following by the implications they have on accessible sufficient and affordable
potable water for rural communities which manage their own system of dis-
tribution.

1.6.1 Secondary Data Gathering

As part of the study the researcher conducted 12 interviews, 2 focal
groups with in CMWS (4-6 users), 1 focal group with private providers, and 2
surveys to other provider’s users. The technique used during the field was
semi-structured interview as a tool to collect quantitative data and qualitative
information. The informants were found by using snowball sampling by con-
tacting leaders of the communities in the area and organizations. During the
interviews, most of the informants agreed to voice recording of the conversa-
tions, but many of the interviews with community users also have information
regarding parallel problems to water access.
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The interviews where done in the municipality of La Libertad’ which lo-
cated in the central zone of El Salvador. Urbanization and deforestation are
making the situation of water access and supply in the area complicated, as the
population has been growing impacting the amount of water available in the
area. Officials from the Ministry of Health have acknowledge the tension in the
natural resources of the area:

“From 2000, the urban population is growing towards the south (towards
La Libertad and the west- with an accelerated growth that causes concern for
natural resources in terms of water depletion, forest and green area associated
with groundwater recharge and the air (Rivas 2013).”

These communities where chosen based on their location, and its proximi-
ty to the capital city of San Salvador. In this area due to the geographical and
natural conditions, you can find all the different providers of water, present in
a small extension of territory. Other factors include the long period of times
these systems have been in place, since they were the original locations where
CMWS were first implemented. Considerations also included their their acces-
sibility in working with researchers and NGOs.

The analysis uses interviews collected to the users of the CMWS as main
source, to know and understand about the challenges they face in the process
of constitution their systems, and the ones they face daily in the tasks of ad-
ministration and management of their systems. The interviews and focal group
with the community members offer a participatory view on the experiences of
these communities, ranging from their notion of the right to water to how they
evaluate the quality of the services. The interviews with Non-Governmental
Organizations (NGO) officials offer technical arguments and considerations of
the problems faced by these communities.

According to the focus of this research, we will start address the problems
CMWS face in the governance area and how the are affected by the existing
legal bodies concerning the management of water. Following with an analysis
of the internal governance of the CMWS as an organization, and how social
structures affect the inner practices

To analyze if there is any legislation relevant to water governance in
CMWS and the impact on over these final users, the document offers an in-
ventory of legal bodies related to CMWS; subsequently and empirical analysis
of the problems CMWS face in terms of the realization of human right to wa-
ter. Concluding with the application of the Human Rights Based Approach
(HRBA), that will serve as a base guideline to analyze the fulfilment of the
standards of human right to water: safe, accessible, sufficient and affordable
and the accountability of the state and other actors in the governance process-
es. Framing water governance into the Human Right to water.

3 There were 15 systems subject to interviews, (See Appendix No.2) that cover 1,956
households. The focal groups to CMWS where on y on two communities, Desvio de
Amayo and Agua Escondida 1, which cover 247 and 123 households respectfully.
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1.7 Study of water governance in El Salvador

Water governance is an area that has received considerable attention in El
Salvador in recent years. Possible reforms in the water public sector have re-
sulted in several studies regarding the privatization of water and its implications
for users. The Internal Union for Conservation of Nature (IUCN) in 2009
made a report that covers the basic principles of water governance in Latin
America, including El Salvador, presenting what the economic aspects of gov-
ernance and legal references, but fails to develop a link between both of then
in an analytic way. It also lacks any social contexts, in terms of what we under-
stand water access as a human right Other papers include the importance of
water governance for sustainable en environmental policy. Due to the particu-
lar situation of water distribution in the country, the relevance a public sector
reform goes beyond the advantages and disadvantages of privatization for wa-
ter users.

There has been a debate on the importance of the water distribution in the
country, looking at the problem from two separate starting points of analysis,
an economic analysis and others cover the legal analysis, of the management of
natural resources in general. National Foundation for Development of El Sal-
vador (FUNDE) presented in 2009 their “Book of Water”, which covers the
current policy action on water that the government of El Salvador has been
implementing, and even proposes a reform for an integrated water system dis-
tribution for El Salvador in the area of transparency.

Other range of authors have covered in relation to the different provides
of water specially NGOS, like FUSADES the importance of integrated water
governance. However, all the paper seems to stay in analysis at institutional
and regulatory level without considering the social implications for water users.
The particular division of the distribution of water in the country, creates the
necessity to take a closer look at the social impact in the human right to water.
The area this paper intends to fill is to the address is the link between the water
governance in relationship of the different providers of water and the right to
water of CMWS. The relationship between water and development has been a
long lasting debate among scholars, which creates the necessity to study accu-
rate mechanisms that guarantee the proper forms of governance, from the
state and other actors.

1.8 Limitations

The limitations encountered doing the research where the restricted access
from private providers, and municipalities. Coordination of interviews initially
was a complex process, as solution I was accompanied by Association for Wa-
ter and Agriculture of El Salvador (ACUA) representatives during all the inter-
views. Government officials, where also very hermetic about their relationship
with the private sector, and their involvement in political processes and legisla-
tion. The information available from the different sources was abundant but
not consistent with each other, and within ANDA itself information on the
actions o the different providers is scattered in different offices, which could
also indicate the segregated approach to water management in the country.
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1.9 Chapter Structure

This research paper is structured into five chapters. Chapter 1 narrates the
background, the research objectives and questions, the methodology used to
obtain and analyze the data, as well as limitations and ethical concerns during
the research. Chapter 2 outlines the relationship between community participa-
tion and water governance with human rights approach to development as a
conceptual framework. Chapter 3 sets the context of CMWS in El Salvador
and their continuous struggles for the realization of their right to water in the
areas of water governance. Chapter 4 covers the implications the governance
of CMWS has in the realization of the human right to water parameters and
Chapter 5 covers t the conclusion of this research and the hypothesis.
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Chapter 2 Water Governance and Human
Rights: A conceptual discussion to analyse
Community Managed Water Systems

This chapter discusses the concepts of water governance, network govern-
ance, and Community Managed Water Systems (CMWS). It also includes the
discussion of rights-based approaches for problem analysis, based on the no-
tion of access to water as a human right. It will then turn to place the study of
CMWS in a broader framework of interactions and processes, for development
and the advancement of water rights.

2.1 Water Governance and Civil Society:

There is a general understanding among scholars that in governance today
the separation between and within public and private sectors have become
blurred; “new process of governing, or a changed condition of ordered rule; or
the new method by which society is governed” (Stoker 1998:17). As Kooiman has
asserted (1997: 64) governance now can be viewed as the:

“Creation of a structure or an order which cannot be externally imposed but
is the result of the interaction of a multiplicity of governing and influencing
actors involved in governance processes.”

Additionally, the concept of good governance takes into account im-
portant processes that should shape public administration, most notably those
of reciprocity, accountability and participation (Hyden 1992). The United Na-
tions Economic and Social Commission for Asia and the Pacific (UNESCAP)
has established eight normative parameters concerning the developing of good
governance: participation, Rule of Law, transparency, responsiveness, consen-
sus oriented, equity and inclusiveness and accountability (2010). Governments
must consider these parameters, which incorporate most stages and dimen-
sions of government —from regulation and institutional aspects to society-state
relationships— in the processes of governance in order to have positive impact
over their citizens (UNESCAP 2010).4

4 The theoty of good governance developed by the UNESCAP recognizes the following
values as mechanisms that guarantee the protection of human rights in governance processes

(2010):

“Participation: Implies the inclusion of both men and women, into legitimate institutions
or representation. Participation should ensutre the mechanisms in which citizens are ac-
countable in decision making.

The Rule of Law: Legal frameworks should be fair and partial, in order to protect human
rights, considering the situation of minorities in defined policies. It requires independent
judicial system.

Transpatency: The process of making decisions and implementation should be in accord-
ance to regulations. Information on decisions should be accessible and available to those
affected, and sufficient for citizens to understand their impact.
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The necessity to adapt traditional processes and definitions to the new
levels of state and society interactions has resulted in the new conceptualiza-
tion of governance, including the notion of ‘network governance’ and ‘water
governance’. Network Governance is defined by Borgatti et. Al (1997:911) as
“organic or informal social system, in contrast to bureaucratic structures within
firms and formal contractual relationships between them.”

In correspondence to this, Water governance is defined as:

“The range of political, social, economic and administrative systems that are
in place to develop and manage water resources and the delivery of water ser-
vices at different levels of society (Rogers and Hall 2003: 7).”

This means it goes beyond the process of distinctive actors making deci-
sions to advance a specific objective, and the decision itself. (Louka 2008:16).
As the same author points out it includes also:

“Societal formal and informal organizations and groupings that address or are
concerned with water management, encompassing the networks of interac-
tion among them and their linkages with formal government structures (2008:
17).”

These organizations and groupings include informal water systems and
rights that play a part in the distribution of water, non-government organiza-
tions and citizens, reaching places and people that state is incapable of.

Community Managed Water Systems are informal institutions, parallel to
government, created to deliver water into rural communities. The organiza-
tions as identified in other studies establish a community water committee or
board, responsible for operating a system or network of water distribution, set-
ting and collecting water tariffs, and managing maintenance and repair activi-
ties. Community members contribute to the first system installation costs, and

Responsiveness: Institutions and processes should answer to the needs of all stakehold-
ers. Decisions should be oriented into generating consensus among different interests in
society.

Using a broad and long-term perspective based on future sustainable human develop-
ment, understanding of the historical, cultural and social contexts of a given society or
community.

Equity and inclusiveness, over all well being ensures all members in a society area taken
into account to have opportunities to improve their well being,

Effectiveness and efficiency: Processes and institutions should be in place to make the
best and accurate use of resources. The concept of efficiency in terms of natural re-
sources like water involves the sustainable use of natural resources and the protection of
the environment.

Accountability: An organization or an institution is accountable to those who will be af-
fected by its decisions or institutional stakeholders. Accountability cannot be enforced
without transparency and the rule of law. It is maybe one of the key values in good gov-
ernance, considering not only government institutions, but also the private sector and
civil society. To whom and why they are accountable to is dependent on the nature of the
decisions.”
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the continuous maintenance and repair costs through monthly payment of wa-
ter fees. (Harvey and Reed 2007: 364).

CMWS have gained popularity in governments from—the developing
community due to the poor performance of public institutions in providing
adequate water supply, the suitability of CMWS schemes for NGO and donor
agencies’ projects, and the “cultural idealization” of community participation in
low-income countries (Harvey and Reed 2007:365).While such interventions
are also viewed as compatible with neo-liberal reforms that have focused on
government subsidies and privatization, this study does not go into these de-
bates but rather looks on them as people’s organizations emphasizing their po-
tential for people’s empowerment and ensuring the human right to water to
all.

As stated before, water governance comprehends all structures, infor-
mal and formal in society, in this approach all these values of good governance
should define the relationship of the state to its citizens and be represented in
the internal organization of CMWS structure (Gramberger and OECD 2001).
In a way they help identify deficiencies and guarantee the development of these
structures.

2.2 Human Rights and Water

The Universal Declaration of Human Rights (UDHR 1948) affirms that
human rights are inherent to human beings just by the mere fact of being hu-
man beings (Sepulveda 2004: 6). As such, these rights are universal and inalien-
able. And any interference with these rights implies a deprivation of individuals
of a basic fundamental need to live. Article 3 of the UDHR recognizes the
human right to life of each individual, including basic needs of individuals to
sustain life, like water. Access to water is considered a human right, based on
its importance for life. An individual without water access, constitutes a viola-
tion of his right to life. The importance of water for producing food and hy-
giene practices, links this right to other human rights. A threat to the right to
water would also imply a threat to other human rights like the right to food,
health and sanitation and to the means of subsistence (UNCESCR 2003: 6).

The United Nations Committee on Economic, Social and Cultural Rights
in General Comment 15: The Human Right to Water (2003) has established:

“The human right to water is indispensable for leading a life in human digni-
ty. It is a prerequisite for the realization of other human rights.”

The normative content for the realization of the right to water, emphasiz-
es that water should be considered as a social and cultural good, not solely an
economic good. It confers all living beings the right to water to equal condi-
tions, sufficiency of supply, quality and accessibility.

Based on the particular necessities of individual the document established
the parameters of the human right to water, as minim basics for the realization
of this human right. Articles 11 and 12 of the General Comment of the
UNCESCR (2003) also establish that water supply should be:

“Sufficient: water supply for each person must be enough and continuous for
personal and domestic uses including for drinking, personal sanitation, washing
of clothes, food preparation, personal and household hygiene (UNCESCR 2003)
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... The World Health Otrganization (WHO) establishes a person needs be-
tween 50-100 liters of water per day are to ensure that basic needs are met and
few health concerns arise (2010).

Safe: Water is required to be free from micro-organisms, chemical substances and
radiological hazards that might constitute a threat to a person's health, as well as
free from external threats, that might compromise the conditions on which peo-
ple access water.

Acceptable: Water should be of acceptable color, odor and taste for each person-
al or domestic use. All water facilities and services must be culturally appropriate
and sensitive to gender, lifecycle and privacy requirements.

Physically accessible: Everyone has the right to a water and sanitation service that
is physically accessible within, or in the immediate vicinity of the household, edu-
cational institution, workplace or health institutions.

Affordable: Water, and water facilities and services, must be affordable for all.”

A human rights approach would therefore imply that empowerment includes
right-holders being aware of their rights and their translation into valid claims,
“basic needs into rightful demands” (Filmer-Wilson 2005:217). As Filmer and
Wilson have also identified (2005:217): “these values shift development dis-
course from the notion of the poor and marginalized unable to meet their funda-
mental rights, to the idea of mobilizing communities to organize themselves and
claim their human rights.” Participation presupposes the involvement of com-
munities in the development process, which promotes ownership and capacity
development. Claiming of rights also implies higher accountability, from the
right holders to the duty bearers in this case the state to its citizens.

In terms of water governance, the fulfilment of these values are important,
going beyond legislation, institutions, and regulations, to improve institutional
capacity at all levels. Empowering stakeholders with the ability to take part in
decision making that can also reflect in their actions to hold decision takers
accountable (UNWGEF 2012:15). This approach provides a logical framework
for the analysis of problems in relation to human rights, from the point of view
on who is the duty-bearer and right holder in the parameters agreed by the
standards of human rights principles.

2.4 Promoting Right to Water through Good
Governance

Taking the concept of good governance as normative ideal presents areas
of state and society friction and state and society synergy (Sano and Clapp
2002:10). If the concept is used as an analytical tool, Human Rights and Good
Governance have a similar approach, albeit with different strategies. Good
Governance aims to achieve development by focusing in the relationship be-
tween state, citizens and other stake holders, while human rights focuses on
the relation ship between the state and its citizens as duty-bearers and right
holders (UNWGEF 2012: 12).

For the purpose of this study, the focus will be on the areas where they
overlap:

“Human rights principles inform the content of good governance efforts:
they may inform the development of legislative frameworks, policies, pro-
grams, budgetary allocations and other measures. Without good governance,
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human rights cannot be respected and protected in a sustainable manner. The
implementation of human rights relies on a conducive and enabling environ-
ment. This includes appropriate legal frameworks and institutions as well as
political, managerial and administrative processes responsible for responding

to the rights and needs of the population (OHCHR 2007: 1).”

Understood this way we can say that the foundation of Human Rights is to
create parameters for democratic mechanisms of governance to the state and
vice versa. The United Nations Committee on the Rights of the Child
(UNICEF) has on several occasions addressed the “good governance is essential
to the realization of all human rights, including the elimination of poverty and en-
suring a satisfactory livelihood for all” (2006). The principal areas in which they
are linked are in the study of democratic institutions, service delivery, rule of
law, transparency and corruption.

Human rights imply having access to basic needs, provided by the state in
the form of public services. The question is how does good governance relate
to state capacity for public service delivery an ultimately human rights? Accord-
ing to Mick Moore (1997) public services, are a retribution form the state to its
citizens for the collection of taxes. The state becomes accountable to its citi-
zens, the more likely the relationship of the state and its citizens is shaped by
democratic principles the more access to basic services they will have. The
state comes closer to its citizens, by providing more services, which means
higher likelithood that states are respecting human rights (Sano and Clapp
2002:11). Thus, Good Governance becomes part of the process of constitution
individuals as citizens with valid claims and rights, not as subjects. Human
Rights become “intrinsically related to public service capacity, as it supposes
building a system based on values like accountability and reciprocity between
government and citizens, where the government depends more on its citizens”
(Sano and Clapp 2002:11). Water Governance structures should be in accord-
ance to the obligations acquired by governments in relation to the human right
to water. However, there are certain aspects and conditions of natural re-
sources like water, in developing countries that compromise state accountabil-
ity in relation to its citizens.

These concepts will be used to analyze the structures of governance sur-
rounding CMWS. It will mean going beyond the study of the legal frameworks
of property ownership, studying procedural rights, resource allocation condi-
tions, and the implications for other aspects of human life and internal rela-
tionships, corresponding to other human rights. It will also identify the posi-
tion from which they stand as right-holders and who is the duty-bearers, and
the level to which human rights parameters are met, and what further needs to
be done to realize the right to water to all
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Chapter 3 Community Managed Water Systems
in El Salvador

El Salvador had by the 1990s already embarked on a process of decentrali-
zation of the water sector’. After their introduction by development agencies,
CMWS appealed to the government as cost-saving institutions, to bring water
access to rural areas. Even though the project of their implementation was
cancelled, many CMWS were already functioning, combined with the necessity
for people to access potable services and migration from one community to
others, resulted in the quick proliferation of these systems throughout the
country (Cardona ed. ISF 2008: 22). This chapter will introduce the current situ-
ation of CMWS in El Salvador, followed by an analysis of the problems
CMWS face, in relation to the governance structures in place for water distri-
bution in El Salvador. Finally, the chapter addresses issues regarding social dy-
namics in the governance of CMWS.

3.1 Situation of CMWS in El Salvador

By 2016 ANDA reported the existence of a total 2,325 CMWS in the
country, covering 1,261,846 habitants; which represent 52.8% of the rural
population of the country — a total 2,389, 350- (ANDA 2016:3). As explained
in Chapter 1, CMWS are mechanisms to exploit and distribute water, in which
the community organizes and develops their own structure and mechanisms to
implement a network of distribution of water; it comprehends financing, con-
struction and management of a system of potable water. In the case of El Sal-

vador, each system covers an approximate of 6 homesteads, with at least more
than 50 households each.

The following table shows how many households water system covers in
the country.

Figure 3.1 Number of households Covered by each Water System in El Salvador

NUMBER OF HOUSEHOLDS BY SYSTEMS

P 1092
558
489

189

LESS THAN 100 LESS THAN 199 BETWEEN 200 TO MORE THAN 500
HOUSEHOLD PER HOUSEHOLD PER 500 HOUSEHOLD HOUSEHOLD PER
SYSTEM SYSTEM BY SYSTEM SYSTEM

*Made by author with information published in: ANDA (2016) ‘Resumen Ejecutivo del Diagnostico al
Subsector de Agua Potable en El Salvador (Executive Summary of Diagnostics the Subsector of Potable
Water in El Salvador)’.

® Decentralization of ANDA systems to municipalities, during the 1990’s. Explained in Chap-
ter 1.
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3.2 Challenging Governance for Community
Management of Water

This chapter will analyze how are the regulatory frameworks for water
governance affecting CMWS in the realization human right to water of CMWS.
Analyzing the development of governance processes and institutions related to
CMWS, in order to further address how they impact the activities and devel-
opment of the users of these systems.

3.2.1 Informality and Recognition of Rights

Informality and Property Legitimacy

Community Managed Water Systems’ operate informally in terms of both
administration and management. Essentially, they function as governance
structures parallel to any institutional framework, without a particular regula-
tion specified for them. This results in ambiguity in formalizing and legal pro-
cesses (See appendix C), as well as in the recognition of their rights by gov-
ernment and other institutions.

In El Salvador 13.6%, percentage of CMWS are not formally registered as
Associations of Communal for Development (ADESCO’s) (ANDA 2016:13),
lacking an internal administrative organ —water board or committee-, that acts
in representation of the community with a legal personality for administrative
proceedings or judicial proceedings. The requirements to become a communal
association are established in local municipal ordinances. The municipal auton-
omy established in Art. 203 of the Constitution of El Salvador to local gov-
ernments allows them to impose their own requisites to legalize communal as-
sociations, and also regimes for the management and exploitation of water
resources in their jurisdiction. Many municipalities do not have any of this two
legal ordinances which gives local governments the arbitrary decision over the
subscription of a community associations’, especially in the case of water sys-
tems. Public utility is also contemplated as a motive for expropriation of lands
in the Constitution of El Salvador, which includes the provision of public ser-
vices like water (Art. 106 CN). This implies that lands can be taken over by the
government in cases of special interests, like access to water sources.

The lack of a formal inscription as a community association means CMWS
will not have any title to prove property and land rights of their system.
Around 43% of CMWS in El Salvador have no legal title for the space where
the system is constructed (ANDA 2016:14). Safe access to water combined
with accessibility in human rights parameters, implies that the state must guar-

® Interview with Julio Reyes from NGO:ACUA, on July 12th 2016 and Phone Interview with
Head of Legal Department at the Municipality of ILa Libertad, on September 19th, 2016
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antee that the access to water of the population is not interrupted, or coerced
by others (UN CESCR 2002: 1). Yet, the autonomy given by the Constitution
and Municipal Code in the regulation regarding management of water re-
sources and communal associations combined, compromises the processes of
formalization of CMWS. Consequently, exposing them to external interests
from individuals or enterprises trying to claim property of their lands, as it lim-
its the means through which CMWS can protect or claim a protection of their
rights. Several municipalities are in conflict with communities due to arbitrary
actions from the local officials using public police force to appropriate water
systems.

A typical example is the case of the CMWS of Cangrejera in La Libertad.
In January 2016 the major of the municipality threated to expropriate the
community’s water system. With help of the municipal police, he forced the
entrance to the dwell and elected a parallel water board, with members of his
own municipal council; he also harassed the Community’s water board mem-
bers. Even so, that one female member of the association resigned from her
position and move to another community with her family. In an interview giv-
en to a local newspaper, the major Miguel Jimenez expressed the following:

“the property where the main dwell is located is not property of the commu-
nity, but it was donated to the community by former municipal administra-
tion’, but it is the right of the municipality to exploit the natural resources de-
rived from this property (Colatino 2016).”

In May 2016 the community association formally presented charges
against the municipality in the community was granted a (erdad Digital 2016).
The case is still pending resolution, but the community was granted a preven-
tive measure against the municipality, which was ordered to restraining to per-
form any act of appropriation of the system until the conflict was resolved.
These conflicts between community associations and local governments have
repeated in other localities of the country; any strategic reform in the sector
should start by improving the relationship between this actors.

Access to formal jurisdiction and informality

For administrative proceedings, informality creates a lack legal and in-
stitutionalized mechanisms of resolution of conflicts. An official information
from the Center of Defense for Consumer (DPC) Rights in El Salvador re-
ported that from 2013 up to 2016, declared 33 complains against CMWS water
boards or committees, inadmissible because there is no legitimate entity to
formally address the complaint. Only 1 CMWS has been sanctioned®. The lack
of legal personality restrains CMWS users’ access to legal or administrative in-
struments for complains regarding the administration of their systems. The

7 The former local mayor of La Libertad supported CMWS by allowing the use of municipal
properties to communities for the exploitation of water. However, in this particular case this
community never formally registered the property under the community association. (Infor-
mation collected by the author during interview with Julio Reyes from NGO: ACUA, July 12
2016, and Focal Group #2, July 29%, 2016)

® Official Information obtained from DPC, after an official information request maybe by au-
thor, on July 19%, 2016.
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users are forced to resolve their conflicts to informal agreements with the ad-
ministration, without any guarantee they will comply.

Communities that are not formally subscribed as Communal Associations
and do not have any mechanism to legally present claims against violations or
recognition of their rights for both the internal administration or external ac-
tors. This translates into the possibility for CMWS losing their systems to other
actors, and subjects of arbitrary actions from local governments.

Human Rights obligate the State to guarantee the protection of the rights
of these individuals. The current Legal regime for water management and
communal associations at the local permits creations of regulations and inter-
pretations prejudicial to CMWS, violating their right to safe water.

Access to Water Subsidies

Informality, also affects the way state policies reach these groups. In 1998
the Government of El Salvador created the National Investment Fund for
Electricity and Telephone (FINET) to facilitate access of these services in ru-
ral areas of low-income population. Article 5 of legal statues (Creation Law of
FINET) of this fund established a subsidy on electric costs to water pumping
systems with main objective the provision for rural communities, in an amount
proportional to the one given to ANDA by the autonomous electric company:
CEL. The ultimate goal of this policy, is that the reduction in the costs, reflects
on lower residential tariffs for users (Portillo 2016). The amount reduced to
ANDA in concept of the electricity used in water production and distribution
during 2015 was $7.3 Million USD. While, communal associations who want to
be covered by the subsidy must be formally legalized as ADESCOS, today only
20% of CMWS are covered by this subsidy (ANDA 2016:6); consequently, the
rest 80% CMWS have higher costs for water.

According to information given by users of CMWS more than 30% of the
total payments collected from the users, is destined to pay the electric bill for
the system” The price varies in accordance to the amount of water the system
pumps, depending on the size of the dwell and the number of families each
systems supplies. Overall the costs in electricity with subsidy can add up to
$2,382.92 USD a month in a system with 500 households,™. In the case of the
La Libertad, only 2 systems have the subsidy: Desvio de Amayo, and Agua
Escondida, 1,340 houses, but the rest 758 do not have subsidy. This indicates
inequalities within community associations, and with other providers, caused
by the way in which public policies are designed and implemented; if the goal is
to reduce the costs of water to the economically disadvantageous, subsidies
that do no account the particular conditions in which these systems act, will
never have the desired impact.

The tense relationship with the local governments and the apathy of
communities to any form of state intervention also contributes to the impact
extent of this subsidy. Interviews with community Water Board Members
shows they claimed that not having electric subsidy, increased the costs of the

? Interview with Community Water Board Directors, on July, 29%, 2016 (IF, CMWS).
10 Interview with Community Water Board Directors, on July, 29%, 2016 (IF, CMWS).
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systems, with no funds left for reparations, and chlorine'’. In addition, once
registered as community association, they have to pay municipal taxes which
also adds up to the costs and presents as an issue because CMWS users refuse
to contribute in any way with the municipality”.In consequence, higher costs
of production, translates into higher fees, posing a threat to the equality princi-
ple of the human right to water in community organizations. Subsidies are
mechanisms that governments use to reduce inequalities, however in cases like
this, they do not achieve the desired results, in turn accentuating it more.
CMWS requires maintenance, in both quality of water, service and infrastruc-
ture; between the costs of production and low prices, there is no much left for
investment in reparations and sanitation mechanisms. This reflects in their
questionable performance, explained further; due to the current physical condi-
tions of these systems.

In October 2009, the National Assembly ratified the Executive Agreement
867, exempting CMWS from paying fees on the private exploitation of water,
only to communities formally registered as Communal Associations. CMWS
not registered, are in current debt with ANDA over fees for the extraction of
water. ANDA introduced a program to include all CMWS, requiring them to
submit information on prices and capacity of the system. Many communities
felt distrustful on the intentions of ANDA and didn’t disclose the information,
so they never got their exemption'3. These communities filed an appeal,
against the Supreme Court of Justices of El Salvador. The final decision of the
court declared the legal protection of the water rights for Community Associa-
tions and order municipalities or ANDA to stop charging them in the exploita-
tion for the resource (ADESCO Cristo Rey vs. Concejo Municipal de Hm':gulmr
2074). Just as the case of the subsidies, ANDA accounts only for systems con-
templated during PLANSABAR and formally legalized as Community Associa-
tions, without any actions to extend the exemption the all of the systems.
Equal and affordable access to water in terms of Human Rights implies every
sector of the population should have water access under the same conditions,
if the state is attempting to creates policies to reduce the gap between rural and
urban access; especially reduce the impact of high costs to the poor, policies
should be design to address the particular conditions, like informality, on
which CMWS act.

3.2.2 Water Grabbing

Following Human Rights parameters, legislation should guarantee that the
primary destination of water is human consumption. In the case of El Salva-
dor, it is the total opposite. The Constitution establishes that water resources in
the country are considered public goods. The legal regime of public goods in
El Salvador is regulated by the Civil Code, considers them as a property of all
[Art. 567 C.C.]. However, the Irrigation and Drainage Act of 1970, states that
“water resources are national assets ..." [Art.3]. In this order, the regulation for
hydroelectric energy: Statues of the Creation Act of CEL of 1948 gives CEL

1 Interview with Community Water Board Directors, on July, 29%, 2016 (IF, CMWS).

12 Focal Group CMWS #2 Desvio de Amayo, July 29t, 2016.

13 nformation obtained during interview with ANDA’s Director of Systems and Rural Com-
munities, Nicolas Coto, July 2204, 2016.
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the property rights over the use of water of the Lempa River, being the princi-
pal source of water in the country [Art. 2]. Not concerning the rights of others.
This and many other uses of water translates into competing demands for the
use of water. The different uses for water resources in El Salvador are as fol-
lows:

Table 3.2 Demand for Water in El Salvador for 2015

2015
Human Consumption = 66.66%
Commercial 8.39%
Industrial 0.58%

Central Government 3.81%

Municipalities 1.35%
Marginal 2.87%

Private Exploitation 15.72%

* Made by author with information presented in Statistical Bulletin (ANDA 2015: 81)

Human consumption is the principal demand for water (66.6%), while
commercial and private exploitation take a considerable share of the supply of
water (combined 24.11%). The nature of the subjects included in commercial
and private exploitation demand differ from human consumption individuals.
Considering their position in the market they have more economic capacity
and political influence to shift the allocation of the resources to their ad-
vantage. The costs for commercial users amongst which we find private sector
institutions, that use water in productive processes or activities, are of $3.68
USD/m3 catered by ANDA; (ANDA 2016) compated to CMWS with fixed
monthly fees ranging from $2 USD to $6 USD. In the past this difference has
prioritized government policies into getting access in areas where the capacity
of the user represents more economic gain to the institution. This situation is
evident in the existing gap between access in the rural and urban areas of the
country. From 2011 to 2015, ANDA has improved water access in the urban
areas by 3%, in contrast in the rural areas it has only increased by 1% (ANDA
2015:8).

The competitiveness of the sector pressures the available water resources,
particularly in the rural areas; were ANDA only covers 66% of the population
and the rest looks to different mechanisms to access water, including CMWS.
These latter have to finance their own construction and maintenance for their
systems, including a viable source of water. Their economic capacity compro-
mises their possibilities to access the resources, as it will be evident that other
distributers have more possibilities to secure this resources.

Private or independent suppliers of water are individuals or companies
participating into activities that commercialize water. As explained before, they
mostly are construction firms, with urbanization projects that need water ac-
cess, with the economic capacity to invest in their own water systems, using
cost-recovery economic model, with fees ranging from $4 USD to $5 USD
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per cubic meters (m3)* and they cover a total of 8% country’s water supply
(See Figure 1.1).

Besides them, we find independent providers, which are entrepreneurs, or
private individuals who come to areas with no water supply to sell water. These
agents collect the water from their own residential connections, or private
dwells, with costs lower than the expected revenue. Usually located in the rural
areas, the prices range from $ 0.75 USD to $1.50 USD per barrel.”. According
to Human Rights parameter a person needs 50 to 100 liters of water a day. The
necessary amount a person needs- 1 barrel- adds up to more tan $45 USD a
month in water just for one person, to communities with no water access.

Due to the high lucrative opportunities, and lack of legal constrains, pri-
vate commercialization of water is a growing in the water industry of El Salva-
dor. The government seems to be directing their approach towards private sec-
tor investment in water distribution. In the 1990’s they introduced a reform to
the water sector, alongside with the Inter American Development Bank, in
close resemblance to the characteristics of privatization practices:

Project of Reform of the Water Sector in El Salvador, 2009 “Plan Hidro™:

" At the end of the fourth year of implementation, it is expected to have ma-
jor water systems operated by independent companies "

"At the end of the program is expected to have transformed ANDA: into a
specialized operator of some systems that where not concessioner or trans-
ferred to other entities, and administration in name of the government of
concessions to private operators” (Artiga R. and H. Rosa 1999:4)

This program included private sector investment of $39.1 million USD in
the water sector of the country, however it was never executed due to lack of
turther consensus in between the two agencies but the agreement is still valid.
In 2009, the Government approved the FIHIDRO Plan, a public-private part-
nership intended to install new water connections for the rural communities in
La Libertad. The majority of the new connections, were coincidentally built
inside urbanization projects for houses and malls (ILz Pagina 2013).

With limited resources of water in the country, there is a tendency for wa-
ter flowing in the direction of power (Boelens and Davila 1998 :447), money
and political influence tend to make public services like water available for only
certain groups. If 48 % of CMWS depend on natural springs, and 9% on su-
perficial waters (like rivers), the capacity of the natural resources of the area in
the production of water. Having access to sources of water is a key aspect in
the viability of these initiatives. Considering the characteristics of other actors
involved in the sector, CMWS have the lowest economic capacity and lowest
ability to influence political decisions. The data presented shows the profits
from rural users consumption is lower than that of other systems. The policies
of the Government in the water sector and the regulation regarding the water
uses poses a threat to CMWS’ right to water which causes limits on the capaci-

14 Information gathered from interview with 2 private users, on July 21%, 2016; together with
an interview to sales agent form a construction firm, “Metropoli San Gabriel”, San Salvador on
July 26th, 2016 (MS-ER).

15, Each barrel is estimated to have 0.158 m3 of watet: 6 barrels of water make 1 cubic
meter (m3), or 1000 liters of water volume.
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ty of CMWS to access the sources of water, compromised by their limited eco-
nomic resources and political influence. In turn, this threats other aspects of
water consumption. The legal issues over the property rights of the areas
where the tank, dwells and springs are located is one cause of external threats.
This is also a consequence of the informality of some of the administrative en-
tities of their systems, as explained in the paragraphs above, situation that ag-
gravates due to the ambiguity of the practices of this systems and the institu-
tional framework in which they act. The State should guarantee safe access to
water, meaning without any external coercion or intervention, creating and
reinforcing mechanisms to protect the right to water of CMWS. It is the case
that the Government it self has jeopardized their right to water for CMWS, by
allowing local government to threat CMWS and users, not securing priority to
human consumption and allowing arbitrary expropriation of their lands.

3.3 Social Perspectives in Administration and
Management of CMWS

The management and administration of water systems involves technical
and social processes. This section addresses the challenges faced by CMWS in
their administration and management, influenced by social relations and partic-
ipation within the user community. Covering issues like gender equality and
transparency of management institutions.

3.3.1 Ownership and Participation

As PLANSABAR failed to conclude the last stages of the project which
involved the training and teaching to the community the adequate management
skills for the performance and administration of water systems. It is estimated
that 25% of the total of CMWS in the country do not perform any activities
related to the physical maintenance of their systems, and 27% do not have any
formal guidelines (ANDA 2016:11). Some of the CMWS in the country are
over 20 years old, with a estimated life expectancy of 8. Together with the lim-
ited economic capacity, poor maintenance and administration has resulted in
the poor quality of the service, like the non-continuity and bad quality of water.
According to ANDA officials only 50% of CMWS users said that the service
they have was considered acceptable (ANDA 2016:9). However, details on the
quality of the service let us infer that the acceptance comes from conformity
with the only alternative they seem to have.

Limited time and personal available for the administrations and mainte-
nance activities of the systems are other crucial issues in the management of
CMWS. Members of the Rural Water Boards or Committees, expressed they
sometimes dedicate 2 or 3 days a week in issues related to the administrative
aspect of the systems”. Community administration officials are elected for a
period of 2 years. Constantly renovating the leadership makes it difficult to
maintain stable and continuous practices of administration and management.

' Interview with Water Board Members on July 29, 2016 (IF, CMWS).
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In the interviews conducted to users of 15 systems of CMWS in La Libertad,
all of them reported that the capacitation of personal for the administration
and management of the system is a critical factor in their system (ACUA
2016:12) as the correct functioning depend on the quality of the administra-
tion. Considering the life expectancy, 9 of the 15 systems present leakages,
none of them have personal responsible for the tank 24 hours, and none have
professional personnel dedicated to the technical and physical maintenance of
the tank or professionally accredited for quality control of the water (ACUA
2016:12).

3.3.2 Social Dynamics and Gender Perspective

According to Granoveter, “social and historical embededness of in-
stitutions manifest through networks of personal relations” (Granoveter
1992:62). This works in informal institutions too, including CMWS. Social re-
lations also shape the way in which these communities are managed. Women
are generally in charge of the administration in management, however they are
not on Water Rural Boards or Water Committees; attending in representation
of others. This pattern is a heritage from the social dynamics of a much bigger
gender inequality in the Salvadorian society!”.

In households where water is not accessible, a woman in the rural areas
spends up to 6 hours a day collecting water (UNPD 2015). This translates in to
the same hours’ women dedicate to activities regarding the communal associa-
tion and the water system administration and management. Even though col-
lecting water is considered a household chore and is the duty of the women in
the house, as mentioned before, participation is entitled to the men. Of the 15
systems in the interviews, only 6 have women formally inscribed in their ad-
ministration entities (ACUA 2016). During the research the majority of the in-
terviews where conducted to women. When asked why they are not part of the
board but come to the administration and management meetings and they ex-
pressed:

“We come in representation of our husbands who are working. This meeting
is only to discuss tasks. When something has to be formally done or signed

. . 18
they come, but if we do not come, no one will come.™”

A tendency in the administration of this systems seems to be that the
women in the communities are in charge of doing the collection of monthly
payments as they are perceived as less corrupt than men. During a interview
with community users, they expressed that : “in some time they were some ac-
cusations to a men who was in charge of collecting the payments, that he was not

17 In El Salvador the total of occupied population in rural areas is 33.5%; of this 68% are men
and 31% are women (DIGESTYC 2014:290 ). The labor force participation rate of men in the
rural areas is 68% compared to women’s which is only 32% (DIGESTYC 2014: 291). Occu-
pied Population: is defined “as the part of the population that has a job subject to remunera-
tions, which is no considered as house-hold of family duties” (DIGESTYC, 2014: 26)

18 Focal Group #3 CMWS of Cangrejera, July 29, 2016.
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collecting his owns wives” payment, so we decided that the women should take of

that ™’ .

This seems to be a tendency not only in civil society organizations but in
the public and private sector as well, according to Transparency International.
“Higher levels of women's participation in public life are associated with lower
levels of corruption” (Transparency International 2000). The low participation
of women in these systems indicates a clear violation of human rights values of
equality and good governance principle of participation, parameters which
should shape the practices of this communities. In this the direct obligation is
not born from the state, but the state is obligated to promote and protect the
empowerment of women in general, which should translate into all forms of
society interactions, like this CMWS.

3.3.3 Trust and Power Relations

Insignificant incidents have a greater impact amongst the foundation of
this associations which rests on the trust the community has on their leaders;
traditional values as trust and communication shape the relationship between
the users and leaders. An interview conducted to the owner of a rural urbaniza-
tion who is in the process of organizing a Rural Water Board said:

“I gave $200 USD to the community to organize events to collect money for
the water system, the men in charge took a part of the money without per-
mission, when election time came they where the only ones running, and the
community did not want them to be, no one voted and the election was inter-
rupted?.”

Values like accountability, transparency; empowerment and participation
are commonly expressed and practiced community activities, like general as-
semblies, majority rule for decision making, and democratic elections. When
present, there is a clear indication of the goals and objectives these communi-
ties follow. However, internal power struggles are always an issue within com-
munities, like the gender gap in the representation organism, and information
asymmetry. The informality of these associations tends to allow practices inside
an organization that do not reflect values of gender equality and transparency.
Even though there are no allegations of corruptions inside associations, with-
out proper mechanisms to guarantee transparency and accountability, these
systems remain prone to corruption. Until today, there is no legislation that
obligates these organizations to have any mechanism of formal accountancy.

" Focal Group #3 CMWS of Cangtrejera, July 29t 2016.
20 Interview with Socorro de Owen, Administrator of rural urbanization project, August 8%,
2016 (S0).
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Chapter 4 The realization of the human right to
water for CMWS

The previous chapter addressed the issues surrounding governance processes
and institutions of CMWS and how they impact formal aspects of community
dynamics. However, it is important to addressed the practical impact in to the
lives of the users. This section will cover the experiences and challenges faced
by users of CMWS with regard to sufficient access to safe water. It will investi-
gate the differences of CMWS users and other providers.

4.1 Affordability and Efficiency of CMWS

4.1.1 The price of inadequate governance:

Fees and Service Quality

Besides the issue of acquisitive power CMWS have in relation to other
demands for water in the market, it is particularly important to analyze the
price in terms of the capacity of households in these communities in respect of
the rest of providers in the country for 2016:

Table 4.1 Fees of water in USD (0 to 10 m? ofwaer)

ANDA Residential fees (minimum)$2.49 all in USD
Independent Providers fee $4.50
CMWS Fixed fee (estimation) $5.12
Independent merchants fee Between $4.5 to $9

*Made by author with information from (ANDA 2016) and author’s field work interviews and docu-
ments.

ANDA statistics show that 85% of all CMWS operate by having fixed
minimum fees for water (ANDA 2016:8). The fee is set in accordance to pre-
vious studies done by experts hired by the community, in which they detet-
mine the exact costs of production and distribution for the water, as well as the
gains percentage for administration and maintenance, and the economic capac-
ity of the users. The limited capacity of the natural resources, the high demand,
and the high costs of maintenance have pressured systems into this modality in
order to supply water to all their users. Many of the systems have reached and
exceeded their life expectancy, and are now working functioning in obsolete
conditions. This leads to non-continuous service of water, using rationalization
as technique for the distribution. Users of slightly less than 50% of CMWS -
1112- in the country argue that they do not receive a service they consider ac-
ceptable (ANDA 2016:8).
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According to ANDA, 44% of the users in CMWS are receiving more then
100 liters at day of water (2016:8), which is an acceptable parameter for human
rights standards, indicating the issue is not maybe of quantity but the quality of
the service and administration. The following charts indicates the continuity of
CMWS in the country:

Figure 4.1 Continuity of Water Service in CMWS

H Less than 4 days a week and less than 2 hours a day
H Between 4 to 6 days a week with 2or 6 hours a day
7 days a week y more then 12 hours a day

7 days a week and between 6 to 12 hours a day

* Made by author with information from: ANDA (2016) ‘Resumen Ejecutivo del Diagnostico al Subsec-
tor de Agua Potable en El Salvador (Executive Summary of Diagnostics the Subsector of Potable Water
in El Salvador)’. El Salvador, Direction of Attention of Rural Systems of the National Administration of
Aqueducts and Sewers.:9

Interviews with community users subject of the research point that, from
the beginning, the service was not continuous.?! Yet as the number families in
the system have increased, the hours they have water have reduced, and they
do not consider to have enough water for their daily activities*’.

It is the case that the rural water board and water communities often sell
connections without considering the capacity of the system. An issue users and
the administration are in disagreement, as community users expressed during
an interview:

“We do not have water all day, only from 7am until 3pm, some days for less
the one hour... we understand this is to have water for all the houses part of
the system, there is more shortage now than before because the water com-
mittee is selling new connections and they do not consider the capacity of the

. . . 23
system. ... In the high lands of the community, water is more scarce.””

Members of the Committee disregard these statements arguing the ration-
alization is a necessary technique to cater water to all the households, but they
do acknowledge this method increases the cost of management in both trans-

21 Focal Group with CMWS #2 and CMWS #3 and Interview with Water Board Members (IF,
CMWS), in La Libertad July 29%, 2016.

22 Focal Group with CMWS #2 and CMWS #3, in La Libertad July 29, 2016.

23 Focal Group with CMWS #2 and CMWS #3, in La Libertad July 29, 2016.
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action costs and maintenance®*. They have to either hire someone externally or
someone from the community has to be managing the shutoffs for each com-
munity, every day. The following table shows a comparison between the differ-
ent costs for water users according to the different distributers in the country:

Table 4.2 Comparison of Prices/Subsidy/Uses per distributer in 2016 (All Values

are in USD.)

Location
Estimated No. of
persons per house-
hold

Uses for water

Continuity of the
Service

Monthly estimated
consumption
Monthly estimated
costs

Fees p/m?
Maintenance costs
and distribution

ANDA
Urban/Rural Area

Basic Human Consumption, gar-
dening, and other leisure activities.

Mostly 24 hours, 7 days a week
26 m?
$12.56

$0.37
$1.80

Cost Without Subsidies

Real cost of pro-
duction:

Real cost of con-
sumption

* Made by author with information from ANDA, and own research, 2016.

$0.76 per cubic meter (26) =
$19.76

+ $1.80

$21.56

Subsidy reduces costs by 48%
($14.89)

CMWS
Rural Area
4 4

Private
Urban/Rural area

Basic Human Consump- Basic Human

tion, gardening, leisure Consumption
20-24 hours, 7 days a
week
32 m? 9.23 m3
$36.48 $5.12
$0.94
$6.22 $1.23

This covers the exact costs of maintenance, distribution and exploita-
tion of water, the total cost of users for ANDA is $21.56 is reduced by $14.89
USD. If the same profile of household of a CMWS would be a user from
ANDA, with the same monthly consumption in 2016 they costs should add up

as followed:

Table 4.3 Compatison of water costs for CMWS user with other providers for

2016

Minimum Fee (0 to 10 m?3)

Values in USD

Costs of distribution and maintenance

Total

With application of subsidy

CMWS Now

$2.29

A difference of $4.02 USD

* Made by author with information from ANDA, and own research, 2016.

2 Interview with Water Board Members on July 29%, 2016 (IF, CMWS).
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In interviews with CMWS users of La Libertad, they expressed having wa-
ter only 2 hours every day, collecting water in a tank at their houses that holds
up about 15 gallons of water. The following table shows the consumption of
CMWS users:

Table 4.4 Consumption of water for CMWS households 2016
15 gallons a day: 56.7 liters. = For 3 persons
Monthly costs $6 dollars 18, 9 per person a day

Consumption: 10.71 m* monthly
*Made by author with information from interviews with CMWS of La Libertad, July 29t 2016.

If CMWS would be part of ANDA, they would be entitled to the minimum
consumption fee of $1.14 USD and result in a reduction of $4.86 USD relative
to their actual costs. Considerably lower than the price they pay now. The
State has two options to guarantee equality in the prices of water, either find
mechanisms to reach CMWS and level their prices to the rest of the market, or
eliminate the subsidies in place for the rest of the users specially if they do not
need it. This could also help the financial crisis of ANDA in general.

According to Human Rights parameters 18,9 liters a for a person day is
not an acceptable sufficient quantity for a person, with a shortage of 30 liters a
day per person. CMWS users in La Libertad expressed they have to find ways
for the water to be enough for all:

“when we run out of water, it is very difficult to find it elsewhere, if we go the
rivers, its all contaminated with wastes from the houses up the hill. Tank
trunks of merchants with water do not come here, so we have to go to San
Jose Villanueva, that is like 30 minutes by car, and there each barrel is $4
UsD*.”

Users from private providers and ANDA in the same area expressed they
do have the same issues regarding the continuity of the service, which is anoth-
er indication of the over exploitation of the natural resources in the area. Some
households have tanks that store water for up to 3 days, however in some cas-
es even this too runs out”. Since they are consumers from ANDA, ANDA
delivers a tank truck to fill their house tanks in cases of water shortage. Each
truck costs about $35 USD and contains 10,000 liters of water, which is
equivalent to 10m?, at a price $3.5 USD per cubic meter still less than CMWS
buy to independent sellers of water, and with less transaction costs for getting
the water’’. In conclusion, CMWS users ultimately pay more for less water
than any other user in the area, in terms of both money and time.

According to the national census: Multi Purpose Household Survey (2014)
the estimated monthly income for a family in the rural area of El Salvador — a
group of 4, where 2 are part of the formal labor force and the other 2 are in-
formal employees — is of $356.85 USD, with estimated costs of $264.43 USD
of monthly expenses. (DIGESTYC:294) Households with these characteristics
in CMWS pay fixed fees of around $5.12 USD. This price includes exactly the
minimum costs of production of water, including administration and distribu-

% Focal Group #2 to CMWS of Desvio de Amayo on July 29t, 2016.
26 Interview with users from private providers, July 21+, 2016 (ER, MS, VM).
27 Interview with users from private providers, July 21, 2016 (ER, MS, VM).
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tion. Adding the minimum fee of today (2016) by CMWS of $5.12 USD, and
the costs for extra water, that according to this users can add up to $15 USD*®
extra a month, so CMWS users in the rural area spend almost 9.5% of their
income in water. According to the principle of affordability of the Human
right to water, users should spend more than 5% of their income in water.

This situation also affects the capacity of CMWS users to pay their month-
ly water bill. In the interviews conducted with users of the 15 systems in La
Libertad, they expressed to all have paid later that the deadline. Another issue
of confrontation between the management of the system and the users, is this
late-payment. Since they are not “formal” entities, users don’t feel obligated to
pay on time, and disconnection from the service provokes reactions and criti-
cisms of “unfairness” from the rest of the community® .

The informal relation between users and administration limits the en-
forcements mechanisms for rural water boards or committees to collect the
payments, which ultimately impacts the physical performance of the system as
a whole; it reduces resources for maintenance and reparations, too. Participa-
tory approaches based on human rights and good governance are beneficial
when it comes to price setting, but in terms of management, it can compro-
mise the conditions of the systems, allowing users to pay late or not pay at all.

Under the equality principle of the human right to water, CMWS also fac-
es difficulties in relation to other demands in the market and even for other
distributer to households’ connections in the country. CMWS set their fees as
low as possible and with a general consensus among the community’s organi-
zation. As much as they desire to make them as fair as possible, external fac-
tors influence the final result. Evidently the service they receive is very poor,
and they pay higher amounts in comparison to other users from different pro-
viders. It is not only an issue of weather the families can afford or not to pay
for water, but in relation to other providers they pay more for less. Eliminating
discrimination in terms of affordable water access remains a policy challenge
for the government. The financial conditions ultimately impact in the quality of
the service, and the administration as well.

4.2 Safe Quality Water

Even if community managed water system address the issue of water ac-
cessibility, proper sanitation facilities is still a challenge amongst them. The dis-
tribution network comprehends water household connections but lack infra-
structure for the proper disposal of waste and grey waters.

According to national statistics, 94.64% of households in the rural areas
have toilet services (DIGESTYC 2014:45). Most use toilet latrines, which are
rustic facilities, consisting of a whole in the ground to pour human waste,
which is decomposed and then absorbed by the earth. In terms of grey waters,
mechanisms that dispose water in rustic sewages tends to end in empty

28 Focal Group #2 to CMWS of Desvio de Amayo on July 29, 2016.
% Interview with Water Board Members on July 29, 2016 (IF, CMWS).
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grounds near the area or rivers, contaminating the environment in the sur-
roundings areas where the communities are located. Consequently, this con-
taminates the natural resources of the area, including ground and superficial
waters. The levels of contamination of the water resources in El Salvador is at
90% of the waters (Dimas 2005).

As stated before, the systems obtain water from the sources available in
their surroundings , so the contamination levels affects the quality of the water
collected. Only 70 (3%) of 2,355 systems in the whole country have proper sys-
tems of sewages (ANDA 2016: 11). Having safe water according to Human
Rights parameters also includes its being safe for drinking. CMWS families use
the water without any boiling or filtering procedure, for cooking, cleaning and
washing making the potability of water crucial.

Art.63 Health Code establishes the Ministry of Health of El Salvador as
the entity obligated by law to evaluate the standards of drinking water of El
Salvador (1988). In order to comply with this, in 1981 ANDA and the Ministry
of Health created the Regulation on Water Quality Control of Discharges and
Protected Zones, to establish parameters for the control of the quality of
drinking water in El Salvador, specifically for providers different from ANDA;
through periodically inspections in water systems. The Environmental Law
(1998: Art. 3) also gives the Ministry of Environment and Natural Resources
the power to ensure the protection, conservation and improvement of natural
resources, in compliance with the Constitution, special laws and international
regulations. While ANDA has its own institutionalized practices for cleaning
and maintaining the levels of potability of the water they deliver, in practice
institutions ignore the formal legal obligation for the state to evaluate the quali-
ty of the water in CMWS. Users of CMWS expressed they had never received
any visits from the Health Ministry or other official entity they said to check
the quality of their water™.

The mechanism used by CMWS to eliminate any bacteria in the water is
the addition of chlorine to water. The Water Health Organization (WHO), uses
as the measurement of the quantity of chlorine in liter of water to estimate the
potability of the water in relation to the presence of microorganisms that might
contaminate it (2010). A census done by ANDA in 2015 determined only
1.5% of CMWS in the country comply with this normative (ANDA 2016: 9).
Independently, only 64% of CMWS conduct periodically test in a Iaboratory
on the levels of potability of their water (2016: 10).

ANDA is reported to have conducted 4,010 analysis of potability levels of
their sources of water and distribution network for their users in 2015, com-
pared to no analysis that examined the potability of CMWS Systems (ANDA
2015: 50) The World Health organization has stated that "Water and Sanitation
is one of the primary drivers of public health...” (2004). Of the 15 systems in La
Libertad that participated in the interviews none perform any treatment of
cleaning and filtering to water’". Half of households use composing latrines
and septic tanks, this means all their waste ultimately are absorbed by their sur-
rounding environment contaminating the surface and ground waters of the

30 Information gathered from Focal Groups CMWS #2 and CMWS #3, on July 29 2016.
3! Information gathered from Focal Groups CMWS #2 and CMWS #3, on July 29 2016.
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area. Since they use this as their principal source, the quality of its waters is
crucial. Adding to this, their tight budgets limits the purchases of chlorine for
the water; only 7 systems perform periodically cleanings on their tanks. After
laboratory tests performed by a local NGO, 5 of the systems report to have
some indication of human waste in their water, and 10 reported the presence
of other wastes (ACUA 2016:13).

In El Salvador the incidence of illness related to the contamination of water,
like diarrhea , gastroenteritis, and intestinal parasites where as following in
2015:

Table 4.5 Illness Related to Water Consumption in the Rural Areas of El Salvador re-
ported in 2015

Diarrhea and gastroen- 268, 500 cases

teritis *78% of them where under
5 years old

Intestinal parasites 635 cases

*Made by author by information of MINSAL (2015) ‘Boletin Epidemiol6gico Ministerio de Salud El
Salvador Semana 317 (Ministry of Health Epidemiological Bulletin Week 31 El Salvador). El Salvador:
Ministry of Health: Department of Sanitation.

The continuity of the service is another problem that impacts the health of
members of CMWS, the storage of water for long periods of time has lead to
illness like Dengue, Chikingunya, and the Zika virus. In 2015 the cases of these
diseases in the countries registered for 2015, where as following:

Table 4.6 Iliness Related to Water Storage in the Rural Areas of El Salvador in 2015
Dengue 24,447 Cases

Chikungunya 39,157 cases
Zika Virus 7,262 cases
*Made by author with information from: MINSAL (2015) ‘Boletin Epidemiolégico Ministerio de Salud
El Salvador Semana 31’ (Ministry of Health Epidemiological Bulletin Week 31 El Salvador). El Salvador:
Ministry of Health: Department of Sanitation

The vigilance of the quality of the water that CMWS are using is one of
the most critical issue in this systems. According to Human Rights parameters,
only few systems would be in compliance with the international standards for
the quality of water. A Human Rights Approach to water distribution, from the
central government and legislation could directly impact the attention the gov-
ernment has towards the control of the quality of water in the country. Viola-
tions from the Duty Bearers from human rights can also occur due to the ac-
tive omission to protect right holders.
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Chapter 5 Conclusions and Recommendations

5.1 Ambivalence of Success

This research analyzed the broader framework for water governance, as
well as the consequences in the lives of community members of rural commu-
nity managed water systems (CMWS). Using the human right to water as main
framework it has identified problems in access to sufficient, safe, and afforda-
ble water for them. As this paper highlights, these problems have transcended
over to other facts of the lives of these communities, and has important impli-
cations for other consecutive human rights like the human right to food, health
and development.

It has shown how existing regulatory frameworks for water distribution
and management in the country currently affect water governance of Commu-
nity Managed Water Systems and influence the ways users in this communities’
gain access and make use of water. This paper has demonstrated that while
initiatives of civil society like Community Managed Water Systems (CMWS) in
El Salvador have served as participatory and informal institutions to provide
water for the marginalized groups in the rural areas, they face many challenges
in realizing the human right of water to their uses

This research identified legal framework around water governance that give
rise to several problems that CMWS users and administration currently face.
The most relevant is the informality in which they originated, developed and
continue to operate. The economic limitations of the communities are also im-
portant. Maintaining affordable prices for the users has often resulted in low
quality of water, deficient service and problems with the internal administration
and management. The situation is exacerbated by the fact that water govern-
ance regulation is diverse and fragmented, with no clear entity defined to ad-
dress the different ways in which water is distributed in the country. These is-
sues are elaborated in the following paragraphs.

Problems of Informality

Difficulties faced by the informality of the governance of the CMWS re-
sults in several CMWS in the country without a legitimate title for the property
rights of their systems’ lands (43%), since they are unable to subscribe as
communal associations in local municipalities due to the lack of regulation in
the topic. Furthermore, the conflicting regulatory framework for water exploi-
tation in the country allows interpretations that run counter to human con-
sumption demands, specially to groups with less political influence and eco-
nomic power as are users of Community Managed Water Systems. These two
things generate conflicts with other actors, like local governments and private
distributers of water. Experiences subject to analysis in this paper can be said
to repeat in the whole country.

The inscription of CMWS management as a legal community association
also negatively affects support from the government, such as in the case of
subsidies for the electricity and exemption for the exploitation of water fee.
Ultimately this reflects on higher prices for the users. In the interviews per-
formed to the users of the different water systems, 8 of the 15 systems agreed
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the price of electricity is a concerning issue for them, as it continues to in-
crease, and they are unable to maintain low fees, without compromising other
things such as: maintenance and sanitation processes.

The informality also limits users’ access to institutional mechanisms for
conflict resolution and the legitimization of their rights in formal jurisdiction,
which also stems from the ambiguity of the formalization of CMWS. The un-
clear legal recognition of the management water structures, like water boards
or committees, weakens their ability to enforce internal rules, causing a confus-
ing relationship between administration committees and users. Trust becomes
highly relevant for the adequate administration of the system, but communities
lack formal mechanisms to guarantee it.

Community and Governance

In the administration and management, as well, we find that participation
of woman in the leadership seems to be unaccounted for. Women perform
many activities regarding the management of the systems, but they are not
acknowledged formally as part of the administration. Generally speaking,
women are trusted more than the man in the committees or water boards, but
they are considered unable to perform many of the tasks. Indeed, the participa-
tion of women in the administration comes as an auxiliary mechanism to the
issue that the communities have very low administration and management
skills to perform the maintenance of the systems, so it is difficult to find users
suitable for this tasks. These problems in the administration and management,
compromises the physical conditions of the systems and the relationship with-
in the communities.

Prices and Governance

Along these lines, we can conclude there is a clear relationship between
the informality and the high prices users on these communities pay. As men-
tioned before, they are not all entitled to subsidies and exemptions. These us-
ers end up paying more for water than in the rest of water provision schemes
in the market. They pay an approximate of $4 extra dollars for a service of
merely 2 hours everyday, while other providers have a continuous service and
pay much more less.

Realization of the Human Right to Water

Considering the parameter given for sufficient water by human rights, we
identified that these users have lack an average of 30 liters per person of water
per day. The limitations in budgets and increase in prices reflect on the mini-
mum maintenance the system receive and low investment for improvements
for the systems or reparations.

Additionally, rationalization is used as a mechanism to provide access to
more communities, but it also points to the overexploitation of the resource.
This non-continuous service adds motre costs to the communities in both time
and money, as they rarely have enough water for their daily activities. Private
vendors of water take advantage of the situation and sell individual water bar-
rels at much higher prices, and the women in households generally spend more
time in collecting water.
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The problems in the administration and management compound with the
limited budget users have and negatively affect the quality of the water user
receive. The research found that the users do not perform any process of puri-
fication of the water. And the high levels of illness related to unsafe water in
the country, amongst rural areas in particular. Moreover, interviews with
CMWS indicated children often are the ones more affected by the contamina-
tion in the water. This indicates there is an issue in the levels of potability of
the water, which impacts on the full development of the users as well as the
environment in general.

In the conduction of this research, CMWS users seemed to be proud of
the benefits afforded by these systems, without awareness of the difficulties
they face in the long term, despite the fact that many of the systems have ex-
ceed their expectation of life. they reported an improvement on their living
conditions to when they did not have access to water. This may point to a cer-
tain conformity despite the absence of the government in guaranteeing suffi-
cient access to safe and affordable water.

Community Management is a result of the government’s failing in sustain-
able and effective water delivery. They are indeed a solution to deliver re-
sources to communities the state is not able to reach, but they can’ t be seen as
a universal solution. They remain an imperfect, sub-optimal alternative. These
governance structures need the proper institutional and legal framework to
function properly, in a way that helps overcome possible disadvantages in the
institutional and organizational levels. The inclusion of new actors in govern-
ance, proposes the state to act not only as enforcers of rights but as regulators
and facilitators of rights. Nevertheless, the monitoring and evaluating of
CMWS could implicate the actual intervention of the government, a controver-
sial issue among CMWS whom do not have a positive relation with public in-
stitutions.

5.2 Where to Start

Successful implementation of CMWS schemes depends on an enabling
environment from legislation, policy design and implementation, and a sup-
port system, as noted by Schouten and Moriarty and IRC (2003:143-147) Leg-
islation should include the internal rules and regulations of the public admin-
istration agencies involved in the monitoring of community managed systems,
as well as general laws and policy guidelines defining who owns and can own
water supply systems, protecting external structures of CMWS, and facilitating
community dynamics.

Along these lines, El Salvador needs to ratify the amendment of Art.69 of
the Constitution recognizing explicitly water as a human right, pressuring the
government couple policies and secondary regulation under this parameter.
This could help place community water management in the agendas of national
and local governments, to address them as priorities sources for investment
and evaluation. Second, it is crucial to work to reestablish a good relationship
between rural communities, local government and ANDA, without leading to
an actual intervention to the systems.
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Following that the water governance should build a proper institutional
framework for water rights, which includes:

- Developing a proper institutional framework for community associations
destined for the provision of public services, including water.

- Promoting close dialog between CMWS and the local governments, to
ensure the protection of the rights of the organizations in front of other inter-
ests. This will help them ensure subsidies for both water exploitation and elec-
tricity, which in turn would reduce prices and improve quality.

- Strengthening of social cohesion in community participation, education
in skills and capacities. Like the creation of programs that ensure participa-
tory and transparency practices at the organizational level of the commu-
nities, this could include workshops or training in resource management
skills for communities, focused on men and women in the rural areas.

- Establish guidelines for Agencies and NGO projects for the investment
in CMWS projects in a way they ensure the protection the rights users and
guarantee and acceptable level of service.

- Effective evaluation of water potability in rural areas, through the crea-
tion of health committees with local governments together with the Ministry of
Health to teach and help implement sanitation practices among CMWS users
to improve quality control of water.

Regarding water prices, the Salvadorian State has recognized its limited capaci-
ty in both physical infrastructure and personnel. A viable solution would thus
be to revise the overall prices of waters for users of ANDA. The subsidies in
place reduce the costs considerably to some users, but they do not target the
populations who need them the most, so a revision of both prices for all kinds
of users and available subsidies is in need. This would also help generate con-
science on the importance of the adequate management of this vital resource.
The goal is to move from a systez of community management to a proper zode/
of community management, with an acceptable level of service, able to main-
tain and develop through time with adequate support and management capaci-
ties.
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Appendix

Appendix A. List of Interviews

Sector

Central Government of
El Salvadar

Local Government

Decentralized System
of Lical Government

CMWE
Dresvio de Amayo

CMWE
Cangrejera

CMWSE Water Board
Dresvio de Amayo

CMWE
Agua Escondida
Sonia

Civil Seciety

Private Users

ANDA
ANDA

Private Sector

Mame/ Code

Micnlas Coto
NI

Lennardo Regalado
(L1}

Facal Grroup #1
Userdf 1

User it 2

User it 3

Lser it 4

User it 3

Facal Creoup #2
User it 1
User it 2
User df 3
Lser it 4

Facal Crroup #3
User it 1

User it 2

User it 3

Ulser it 4

User it 3

User it &

AF, CAS)
[nfmrmants from
Warer Board

aF 2, CAMWS)
[nfomants from
Warter Committe

Julio Reyes

MR
L R'.I

Silviz Vides
V)

Leopaléo Demas

Flizabeth Ramirez
[ER]

Monica Sancher
]

Adrigna Portlo
AR)

Waleriz Maynrga de
Herrera

I

Socorra (wen
|
Silviz Colorsdo
{50

Position

Darector Rueral Systemns
and Commandties of
AN

Admirsseracor and
Menaper

Commmansty Residents and
users of decentralized
System

Eupeniz, Sarz, Mariz, Maria
del Carmen v Conche.
(Al wamen)

Comemansty users and
residence

3 women end 1 male
Moises, Rosano, Karka,
Edith.

Comemanity users and
resdents

Al vromen

Rurral Warer Board
Iirectar

Dresvin de Amayo
Lencho and Masparita

Water Commitiee Member
Representacve

Agran Escondida

Soiz

Greneral Manzper

Oifficiz] Coordinztar of
Pragrzm: Screngehening
Groverrance and
Sustzinabdity of Water and
Saniracion Services in El
Salvados, under &n
[ncegraced Warer
Manapement approach.

Independent Academic
Researcher

Lser of Private Prowvider

Lser of Private Provider

Lser of AMDA in s
ILinertad
Lser of AMDA in s
Linertad
Sales Represencative

Admirgseracor of raral
urbanization project
ML) L Conseancia
Indsicries
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Ofice Organization

Maconal Administration of
Aquedocts and Sewers

(ADDAY

Decentralized Syseem of Locsl
Covernmeant of San Julian
Commansty Use of Decentralined
System of San Julian

CNWE

CANTS

ADESCCY and Rural Wacer Board

Water Commitiee

ACTUA

Assnciarion for Water and
Agriculrare of El Szhredor
IWNDP

Sociz] Development, El Salvador

Metropali San (Gabre] Salazar
Romeno Urhan Developer
Company

Warer Tank COramer

Sociz] Resporsibity Coordinator

Dhate
July 22,
2016

July 7
201&
July, 15
A1

July, 29
2016

July 26
2016

July 29,
2016

July 29,
2016

July 12
Mk

July 18,
2016

July 1Bzh,
016

21 July,
M6

21 Juiy,
M6

Aapust 7,
Al
Aapust 7,
A0l6
Jaly 26,
2016

Aapust
8,24
July 18,
Ml

Place
San Salvador, El
Salvador

San Jubian,
Sonsonate
Fan Julian,
Sonsonate

La Iiberrad, El

La Iiberrad, El

La Libertad, i

La Iibertad, El
Salvador

La Libertad, i

Ia Iihertad, E
Salvados
Tenerife, La
ILiherrad
Antigua
Cuscachn, La
Liherrad

La Liberrad, El
Falvador

La Liberrad, El
Salvador

Fan Salvador, Bl
Salvados

Han Salvador, Bl
Falvador
Han Salvador, Bl
Salvador



Appendix B. Community Water Systems of the Municipality of La
Libertad subject of interviews

1.

Bl

N w

Communal Association of Water of Las Lagunetas

Potable Water Community System Camino al Mar, Brisas del Mar
Potable Water Community System LL.os Mangos 1

Communal Association of the Multiple System Desvio de Amayo
(PLANSABAR)

Potable Water Community Rural System San Rafael del Cedro
Potable Water Community System Dinamarca

Potable Water Community System Hacienda San Diego

Potable Water Community System Los Angeles

Communal Association of Water ASCOBAPCO El Coplanar

. Potable Water Community System I.a Nueva Presa 1
11.
12.
13.
14.
15.

Communal Association of Water El Carmen, Santa Cruz
Potable Water Community System El Majahual

Potable Water Community System El Truinfo

Potable Water Community System Agua Escondida 1
Potable Water Community System La Presa 2

Appendix C. Legalization and authorizations needed for CMWS
(Art. 118 Municipal Code)

e Legal Identity of the Community through: ADESCO: Rural Water
Board or Water Committee with a president, secretary, treasurer,
and 2 vocals.

e Formally register statutes water board or committee in the munici-
pality.

e Bank Account in the name of the association.

e Property rights over the location where the water source, by any
legal figure concession,
usufruct in the of the Community.

e Actability Certificate from topographic study.

e Internal Regulation for the administration and management of the
System registered in the municipality.
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