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Abstract 

National and international legislations to curtail the phenomenon of trafficking in persons in the last decade have met with significant tensions derived from competing interests: the protection of human rights of trafficked persons, the protection of states sovereignty and their borders, and the control of illegal migration. The inclination towards crime over human rights protection is reflected in the removal of the issue of trafficking in persons from a Human Rights debate to the domain of transnational crime control during the process of drafting the UN Convention Against Transnational Organised Crime and the 'Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children' together with the 'Protocol Against the Smuggling of Migrants by Land, Sea and Air.'  This paper demonstrates these shortcomings at two levels: (a) the politics of legislation and (b) the politics of implementation. The 'politics of legislation' at international level is addressed by analysing the negotiation of two Protocols. The battles within the “Vienna process' and the subsequent framing of trafficking through a criminal perspective rather than through a rights perspective has meant that the protection for trafficked migrants becomes weakened. The crime-oriented paradigm does not recognize the diverse patterns of trafficking in different regions and complex nuances within national contexts.  Efforts in the prevention of trafficking end up criminalising migration instead of building a committed focus to the social, economic and political causes of migration and its links with trafficking and smuggling.  International standards and norms created for the prevention of trafficking and the prosecution of traffickers to which countries prescribe, have been subject to the pressure of the United States, which links trafficking in persons with its foreign policy. The Trafficking Victims Protection Act introduced in 2000 contains the threat of economic sanctions if countries fail to introduce legislative reforms in compliance with the UN Convention against Transnational Organized Crime. To gain insights into the contextually specific aspects of the ‘politics of implementation’ at national level, the paper analyses the case of Thailand, showing how global norms and standards can create further human rights violations for trafficked persons. The paper will bring into focus the Anti-trafficking in Persons' Act B.E 2551, adopted in June 2008 in an attempt to translate international norms to national level, showing how limited proficiency about international definitions among actors in charge of implementation have implications for the (mis)-handling and treatment of trafficked persons. The work of International NGOs and local NGOs are examined to discern the challenges they faced in providing assistance and services to those migrants who transgress national perceptions about trafficking in persons and the agendas.  NGO's that creates space for the agency of trafficked persons are  examined as an alternative model of care to government controlled shelters which adopt methods in attempts ensure the success crime-oriented policies over rights protection.

viii

Relevance to Development Studies

Trafficking in Persons has gained political and academic momentum in the last two decades. Gaps have occurred in understandings and knowledge to the issue due to the separation of research in different disciplines for different interests. It increasingly recognised as pertinent to all areas  of development studies, including human rights, social justice, gender studies, migration, economic and educational studies. 

Keywords
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Chapter 1 – Introduction.


Since the turn of the millennium, trafficking in persons (TiP) has evolved from localized sets of practices into regional and global systems of people’s movement across borders. Its proximate causes have been identified as being related to complex processes of social and cultural transformations across the world, most prominently in developing societies, which are the main source areas. Changing structures of political economy, gender relations and migration policy have also been a focal point of analysis, as well as demand for low-cost labour especially in manual work and ‘care’ sectors of ageing industrial societies. There has been increased interest by scholars to combine disciplines that when dealt with separately can create frameworks and boundaries that limit understandings. To understand trafficking as a criminal issue obscures the economic aspects and the role of states in facilitating the problem (Limoncelli, 2008, 73). 


In contrast to academic interests in causal explanations of trafficking, governments’ responses appear to be narrowly focused on the crime of acts of trafficking rather than on the broader environment in which human trafficking as a crime against human rights thrives in the first place.  Acknowledging the relevance of the debate on extra-legal measures to counter trafficking, this paper focuses on the UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Supplementing the United Nations Convention Against Transnational Organised Crime, and its implementation in Thailand. 


Since its inception and subsequent drafting process, the UN Convention against Transnational Organised crime and the two Protocols on human trafficking ('Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children') and human smuggling ('Protocol against the Smuggling of Migrants by Land, Sea and Air), have been criticized for being oriented towards crime control rather than respect for the human rights of those trafficked. By analysing how NGOs in Thailand provide care to trafficked persons as subject of human rights, the study seeks to discern the tensions between crime control and rights protection, and between universal norms and localized practices. Understanding the practical meanings of social justice as embodied in NGOs care practices in their context can bring out the contextual constraints of the implementation of human rights legislation as well as the efforts to overcome these.


Care theorists have gained significant momentum over the past two decades in their attempt to entrench care as a 'viable moral and political concept' yet there is still no established obligation to 
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care for others (Engster, 2005). This paper looks at the care and protection provided by NGOs in Thailand ascertain where the liability of care falls. Can NGOs provide care on a case-by-case basis or are there limitations to the agency of NGOs in providing care that respects the rights of trafficked persons with or without government intervention? 

1.1- Background to Study 


The literature on trafficking shows clear disjunctions between global norms and national and local interpretation of the issue of TiP. This literature lacks an in-depth discussion on the role of 'care' as a predecessor of justice. GAATW (2007) produced a study  examining the Collateral Damage from anti-trafficking measures on the human rights of trafficked persons. 


The Palermo Protocols, the mandate of which is held with the United Nations Organisation of Drugs and Crime obligates state parties to prosecute those identified as traffickers within organised crime groups through intergovernmental collaboration. Three guidelines constructed under the United States Trafficking Victims Protection Act were adopted  in  the Protocol to combat trafficking (Limoncelli, 2008, 81), namely prevention, protection and prosecution, or the '3P approach'.  


Human trafficking occurs at any time there is use of deception in the migration process regardless of the consent of the migrant to enter the country illegally or consent to work in an illegal sector in the Country of Destination (CoD). Trafficking can be a non-linear movement from country of Origin (CoO), through a transit country and ending in the CoD Trafficked persons may first be smuggled (voluntarily) and only then sold in transit countries to other sectors of the economy than were previously proposed. Yet, the smuggling and trafficking of migrants are treated as two separate issues at the international level. UNICEF termed the complex nature of trafficking as 'transitivity', meaning to say: the paths and nature of exploitation can change from sex work to manufacturing, and further sale to agriculture, across several countries (2005, 13). “Approaching human trafficking and migration as sequences in a continuum of mobility might bring new insights into dynamics that exist at a deeper level of structural transformations than commonly acknowledged” (Truong, 2008, 6). 


Measures to prevent TiP focus on short-term measures of reductions in the numbers attempting to migrate, curbing trafficking, instead of ensuring safety in the migration process itself 
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for would-be migrants. Preventive measures thus try to stop migration rather than seeking to combat human trafficking. Alternative economic opportunities are not addressed in the CoO, this with stringent border controls creates markets for smugglers increasing migrants vulnerability to exploitation. NGO's and civil society organizations driven by the concern for human rights violations have criticized governments for placing greater emphasis on curtailing the right to free movement of people from their community and across borders.  Although all three modalities of migration (regular
, irregular
 illegal
 and undocumented
) (IOM, 2004) have similar causes – poverty, lack of economic opportunities, lack of education and lack of legal documents – the outcomes are distinctly different. 


Even before September 11th 2001, migration policies were becoming increasingly stringent to protect borders against international crime and to maintain national sovereignty (Dauvergne, 2004,  588). This resulted in increased challenges for low and unskilled labour migrants to obtain visas and required documentation to travel. Increased restrictions cause migrants to the use of services of clandestine operators and unauthorized agents to cross borders illegally. Restrictions  continuously increase with inter-continental agreements between states placing detention centres at borders attempting to curtail migrants embarking on perilous journeys (Webber, 1996) 


Protection measures based on inaccurate assumptions or a lack of understandings of the subjectivities of trafficked persons have led to the new phenomenon of the 'refusal to be rescued'. Research conducted in South Eastern Europe revealed how restrictive rules and procedures of ‘rehabilitation’ placed on those defined as ‘victims of trafficking’ have curtailed their freedom of movement and communication with the outside world. The ‘refusal to be rescued’ may be understood as a response to institutional treatment which considers the 'victims' as passive people who do not understand what happened to them was wrong. (Brunovskis, A. and Surtees, R. 2008). 


By ignoring the agency of trafficked persons, institutions ignore their multiple, diverse paths of migration. Assistance measures built on the dominant understanding of trafficking in accordance with its definition in the Protocol have led to a suspicion of authorities and an unwillingness to cooperate, due to the numerous conditions placed on assistance. Many procedures are long and people who have been trafficked do not want to endure these procedures, particularly given that the end result in many cases is further detention or deportation. They turn to crime networks for protection and often face situations of compounded marginalisation. The lack of recognition to these passages has prevented trafficked persons from receiving adequate assistance or making themselves known to the authorities when they are in need of care and protection. 

1.2 - Why Thailand?


The relatively advanced economy of Thailand in the Greater Mekong Region has resulted in Thailand becoming a CoD, a transit country and a CoO of migrants and trafficking. According to statistics, there are 1,050,459 regular migrants in Thailand with 1,269,074 irregular migrants (SIREN, 2008). Due to the hidden nature of trafficking, these figures do not give any indication of the scope of TiP in Thailand. Regional responses have promoted authoritarian regimes to curb migration so as to deny that human trafficking exists. The existence of trafficking was denied my  many countries. Burmese authorities considered it a negative reflection on the country (Pollock, 2007). This resulted in refugees and migrant workers becoming the most marginalised groups in Thailand, as many become stateless due to their CoO not acknowledging their original citizenship. Many stateless people remain in Northern regions of Thailand, stranded and unable to return. Structural constraints affecting these groups include primarily the lack of protection against exploitative migration arrangements in their CoO and their legal status in Thailand. There are an estimated 122,188 refugees, asylum seekers and stateless people in Thailand (SIREN, 2008). 


In the early 1990's the Royal Thai Government (RTG) adopted progressive measures to regularise undocumented workers. The measures in the Prevention and Suppression of Trafficking in Women and Children Act B.E 2540 (1997) introduced changes to improve the condition of sex workers, most notably that sex workers would no longer live and work on-site (Pollock, 2008, 187). These measures developed after international pressure and “seemed to be creating a system that would be amenable to fostering greater compliance with human security” (Wun'gaeo, 2008, 74). 


Prior to the adoption of the Act in 2008, Thailand recognised women and children trafficked

in Thailand for purposes of sexual exploitation only. Measures in Prevention and Suppression of Trafficking in Women and Children Act B.E 2540, does not include protection services for trafficked persons, it does however state that women and children will not be detained for more than 24 hours, and if this is the case permission is required by the Director General of the Police Department in Bangkok with a maximum detainment of ten days (Section 10). This is not the 
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included in the new act. 


In 2004, 66 convictions from 304 arrests for trafficking related offences were recorded. Between July 2004 and March 2005, the RTG deported 1,192 trafficked persons while 274 were awaiting repatriation. 614 trafficked persons were in assistance programmes or had 'escaped' or died while within these programmes (Pollock, 2007, 196). Of 18 police officers dismissed for related offences, one was tried and sentenced to ten years imprisonment. Corruption is a significant problem in Thailand, it was seen as the third worst national problem after the poor economy and drugs (Baker, 2007, 7). The “risk of being taken advantage of by the police or subject to violence at the hands of the government officials” creates further vulnerableness for migrants (Wun'gaeo, 2008, 71). The ramifications of this risk is the further marginalisation and risk of exploitation for migrants. Police corruption and extortion is widely accepted in Thailand with people confident that bribes will ensure better results or services (Pollock, Interview). 


In 2007, increasing restrictions placed on travel and public gatherings of migrants including a decree on migrant workers in possession of valid work permits from Myanmar, Laos and Cambodia which restricted mobility, vehicle possession, bans on cell-phones, gatherings of more than five people and a curfew was placed on migrants between 8pm and 6am. It was initiated in Phuket Province and has been implemented in another four Southern regions with high migrant populations (Wun'gaeo, 2008, 73). Restrictions may have resulted in sex workers returning to live and work on-site, restrictions further withdrew women from services and reduced their protection against human rights abuses (Pollock, 2008, 187).


The introduction of the Anti-Trafficking in Persons Act B.E 2551 for the first time recognises men and other forms of trafficking. According to this Act, consent is irrelevant to the identification of trafficked persons and a child is any person under 18 years old. There is no link in the act that suggests that trafficked persons are required to cooperate to receive assistance. The Act stipulates that a competent official can summon any person to give statements and enter any dwelling on reasonable grounds of suspicion of trafficking related activities. Suspected victims of trafficking cannot be held in cells, and their presence in custody must be reported to official departments (Sections 27-29). If trafficked persons want to testify against their perpetrators, the means to do so will be arranged and evidence will be recorded and retained until they are needed in a trial (Section 31). 
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1.3 - Research Objectives


There are three main objectives to the research carried out in Thailand.

To study practices of care provision to trafficked persons by a number of NGOs and the structural obstacles they face in providing assistance to the normative standards of the Act.

To identify the measures within the Thai Act that may reduce collateral damage and respect the rights of trafficked persons.

To understand salient role of NGOs in effecting social change and their needs in enhancing their own capacity to provide effective assistance to trafficked persons. 

1.4 - Research Questions 


Main Research Question - 

In what ways have the experiences of the Palermo Protocol influenced the construct of the Anti-Trafficking in Persons Act. B.E 2551 in order to limit the 'collateral damage' caused in previous anti-trafficking measures?


Sub questions - 

a. What are the dynamics between NGOs that work with trafficked persons and government departments and how do they structure the capacity of NGOs to provide care that protects the rights of Trafficked Persons?

b. To what extent is the current construct of the Act capable of ensuring equality of access to assistance?

1.5 - Research Methods


A literature review and discourse analysis was carried out to uncover the substance of the Act B.E 2551 (2008) and the Palermo Protocol in order to examine the prevailing perceptions on human trafficking and the extent to which these perceptions correspond with the realities of human 
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rights violations. 


In-depth interviews were carried out with NGOs based in Thailand. Bangkok was central to my research due to the large numbers of NGOs in the city. I also visited Chiang Mai in Northern Thailand where there are many organisations working with migrants from the border of Burma to obtain additional views. Interviews were conducted with NGOs, INGOs. An interview was conducted Jackie Pollock, author of GAATW's report 'Collateral Damage' who redirects public attention to human rights of trafficked persons that tend to be over ridden by government interested in controlling crime and 'irregular' migration.


Siriporn Skrobanek, founder of Foundation For Women (FFW) was interviewed for her expertise and insight into the negotiations of the Palermo Protocol. Skrobanek attended several of the meetings of the Vienna Process. FFW is an RBA organisation that tackles wider  forms of gender-based violence including trafficking in persons and Skrobanek is highly regarded for her influence in feminist movements in Thailand and responses to trafficked persons. 

1.6 - Problems faced during field work 


Four weeks field work was too short to get a deep understanding of the cultural perceptions of the protection of trafficked persons in Thailand. 


Different communication methods caused delays in meeting organisations. My experience is to contact organisations by email to allow the respondent time to respond when convenient. Phone-numbers were released and meetings were arranged on calls. Many of the organisations I met 'snowballed' to other organisations. Given the delays in arranging meetings in the first two weeks on my arrival, this left very little time to attend several meetings to which I was invited, particularly important was the training of police officers of the new Act (2008).


Language barriers were also of concern with several organisations. Differences in interpretation of language may have limited the outcome of the research and how in-depth certain interviews could go. 
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Chapter 2 – The making of the Palermo Protocol : Feminist and human rights politics behind the shaping of the Palermo Protocols. 


The Palermo Protocols (2003) were adopted to prevent and punish international organised crime groups involved in the sale of humans for the purpose of  exploitation, and to control migration across international borders. The protocols were established to increase bi-lateral cooperation between CoO and CoD to provide effective methods of prevention and combat of the crime of TiP. The Trafficking Protocol has since been ratified by 117 countries,
 developed countries have been slower to ratify this protocol. Developed countries are usually the CoD for trafficked persons where the responsibilities of protection are higher. These countries have placed greater emphasis on the prosecution and prevention measures, this is evident in the protocol.


This Chapter focuses on the contentious issues during the drafting process of the Protocol known as the 'Vienna Process'. The aim is to show how the relocation of the process from the Office of the Commissioner of Human Rights to the office of Organised Drugs and Crime which has the mandate of crime control has serious implications for the implementation of the Protocol. The development of protective measures of migrants and trafficked persons will also be analysed. The major weaknesses and failures of the international implementation of the Protocol will be scrutinized with information gathered from a literature review and in-depth interviews carried out. 

2.1 - Politics of Legislation, The 'Vienna Process'.


The 'Vienna Process' took place in 1998 and 1999 over 11 meetings held under the auspices of the United Nations Crime Commission. Government delegates from over 100 countries were in attendance (Ditmore and Wijers, 2003, 79). The heated negotiations of the Palermo protocols included two opposing camps desiring different outcomes. Firstly, the Human Rights Caucus (the caucus), composed of INGOs and lobbying groups. The 'Caucus' called for the respect of rights for all people involved in forced labour in every industry effected by TiP, including construction, agriculture, fisheries and begging. Members of the 'Caucus' include GAATW, human rights organisations and sex workers organisations. The group had fruitful engagements with government representatives during the first stages of the meetings which included the education of government officials on issues of TiP. 


The second group  concerned with the drafting of the protocols were a number of NGO's that frame all sex work as trafficking. Many of these organisations were faith-based prostitution abolitionists. George W. Bush former president of the US, supported the claims of faith-based organisations' desires to end all sex work globally. These organisations, including Coalition Against Trafficking in Women (CATW), joined the coalition opposing the 'Caucus'. Meetings with national delegates were “better” before the introduction of this group to the Coalition. This CATW-led group changed the whole scenario and wanted to perpetuate the spirit of the  1949 convention, to end prostitution and sexual exploitation (Skrobanek, Interview). 


Two main concerns of the protocol will be addressed in this section. They will be addressed by looking at the stance of both camps the caucus and the CATW-led group separately. The issues are firstly the legal definition of trafficking in persons and the implications this has on the movement and agency of migrants. And secondly, the protection of trafficked persons. 


2.1.1 - Trafficking Definition


The definition of trafficking in persons is; 

“For the purpose of this Protocol: 

(a) “Trafficking in Persons, shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs; 

(b) The consent of a victim of trafficking in persons to the intended exploitation set forth in subparagraph (a) have been used;

(c)The recruitment, transportation, transfer, harbouring or receipt of a child for the purpose of exploitation shall be considered “trafficking in persons” even if this does not involve any of the means set forth in subparagraph (a) of this article

(d) “Child” shall mean any person under eighteen years of age.” (Article 3)


This, the first legal definition of trafficking in persons, was developed as a result of long 
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debates and compromises between the Coalition including the CATW-led group and the Caucus.

 Other forms of work are included alongside sexual exploitation, which was not defined in the protocol. The elements of trafficking which “were introduced by the caucus” allow for the inclusion of other forms of labour (Skrobanek, Interview). The three elements of trafficking are; 

1. the action that has taken place, this includes recruitment and transportation, (this section is not relevant to children). 

2. the means by which this action occurs, such as force, coercion, deception and 

3. for the purpose of exploitation.


NGOs previously adopted Human Rights Standards which were used as lobbying documents toward governments. The elements of trafficking were included so that human right groups could educate these country delegates...on the issues surrounding trafficking (Skrobanek, Interview). The Human Rights Standards were adopted by NGOs working with migrant workers in the Mekong Region in issues salient to the protection of exploited workers prior to the adoption of the Palermo Protocols.      


Almost a decade after the Protocol was signed, research from different regions reveals that many countries have not respected this nor have they followed the UNHCHR guidelines that anti-trafficking measures “shall not adversely affect the human rights and dignity of persons, in particular the rights of those who have been trafficked, and of migrants, internally-displaced persons, refugees and asylum-seekers” 
 Thailand has forcibly held 158 Lao Hmong refugees in detention centres for two years in conditions violating human rights


2.1.2 - Agency Versus Victimhood


The Caucus called for 'trafficking victims' to be called 'trafficked persons' as a victim status removes agency, and allows governments to “treat them as powerless pawns” (Dottridge, 2007, 1). This lack of attention to agency propelled to “victims” ensures the government's ability to detain them in a secure holding for purposes of recovery and preparation for court proceedings. The Caucus did not want an “all sexual exploitation” definition due to their framing of TiP and wanted to include all industries where trafficking occurs. The main contention is women's agency, can or should they choose to work in the sex industry without coercion? (Ditmore and Wijers, 2003, 82) The CATW lobbying group would suggest this is not the case, while the caucus recognises sex work as a legitimate form of work for women. This led to a further debate on the issue of consent in the protocols. 


2.1.3 – Movement and Consent 


The CATW led lobbying group regarded the issue of consent as an escape from punishment for traffickers (Ditmore and Wijers, 2003, 83). This position then allows for the inclusion that all sex work is forced if consent is not included in the definition. While the 'caucus' believe that women can enact their agency and choose to enter sex work 'voluntarily'. It is not the work that should be defined, it is the “level of exploitation” that is the underlying issue (Skrobanek, Interview). Many women may enter this type of work aware that there will be a certain level of exploitation, but the issue is how much they are willing to accept before searching for assistance (ibid). The issue should further include their ability to search for this assistance. Women who enter prostitution willingly may not be considered trafficked, their exit from these working conditions must also be pertinent to their identification as a trafficked person.


Agency is pertinent to the separation of the two protocols. The Smuggling protocol defines smuggling in migrants as “the procurement, in order to obtain, directly or indirectly, a financial or other material benefit, of the illegal entry of a person into a State Party of which the person is not a national or permanent resident”. (Article 3.a) 


The Caucus did not support the adoption of the Smuggling Protocol as it did not recognise the nuances between the methods of transportation used. Traffickers can often use smugglers to take trafficked persons across borders (Skrobanek, Interview). Draconian measures introduced by states to avoid TiP, has increased usage of human smugglers and clandestine operators. What distinguishes human trafficking from human smuggling is the final intentions of those who bring persons across borders (Aronowitz, 2001, 167). Enforcement becomes more complex as authorities define what constitutes both TiP and Human Smuggling.


The methods of transportation can be deadly for migrants, and punishment of smugglers is 
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essential. A smuggler may have no intention to exploit those they are transporting, and cannot be punished as traffickers. A case of Burmese migrants travelling by cargo across the Thai border in 2008 illustrates the complexities in distinguishing the two in reality
. Thai authorities examined the case, and it was identified as a case of human trafficking. However, there is no link to exploitation, and there is no evidence that the smuggler had any intention to exploit. Here lie some difficulties when law enforcement are not trained of the criteria of what human trafficking and human smuggling entail. These issues can be seen to arise from a protocol issued to prevent and control trafficking and another to prevent migrant smuggling. Why then, is transportation included in the definition of trafficking? What is the difference?


2.1.4 - Protection 


The second agenda of the 'Caucus' was to introduce mandatory protective measures for trafficked persons against Government agendas interested in controlling crime and migration. A number of protection elements are included in the Protocol. Governments must 'ensure' criminal proceedings are enacted against traffickers while governments can 'consider' to provide assistance at their behest and in line with available national resources. 


The measures under section 2, articles 6 and 7 include assistance to legal aid, housing, counselling, medical and material assistance, employment and educational opportunities. This is a scapegoat for many countries which allows them to limit the assistance offered to trafficked persons. In order to avoid providing assistance, governments identify trafficked persons and contain them as illegal alien. CoD resisted mandatory protection measures to ensure they would not be accountable for failing to uphold their rights (Gallagher, 2009, 793). The powerplay between CoD's and CoO's, rich and poor, predominates in this section as the CoO's fought for the protection of their citizen's abroad. 


“Countries where prostitution is legal..can understand the message of GAATW but the countries, particularly developing countries where they are against prostitution oppose these” (Skrobanek, Interview). The reason behind this possibly lies in the issue of forced and consensual sex work. Do developing countries want to provide assistance to those 'immoral' sex workers who willingly enter and who may now want to exit but are unable to do so? 


This dilemma underlines many countries' perspectives on issues of gendered expectations. It highlights the issue of gender roles and the risks of meandering these roles. Weitzer describes the innocent victim as one in need of help, these victims are those who are forced into prostitution, while those who enter willingly are not in need of assistance (Weitzer, 2006) mirroring the stance of the CATW-led strategy. It is important to reflect on the empirical bases used in providing legitimacy, and discern the reform ideas and standards behind the Protocols as a legal framework, to reveal the cultural discourse on gender, power and morality it adopts.


The work of the Caucus and the CATW-led group fought and introduced concerns to protect the rights of trafficked persons. However, neither group adequately addresses fundamental issues that cause trafficking namely, women's basic economic security and opportunity within a global economic context, and “they tend to either ignore or tacitly reproduce neo-liberal assumptions about the free market and the benefits of globalization for women” (Limoncelli, 2009, 1). Although the caucus did not walk away from the negotiations “empty-handed, the end result confirmed the harsh truth that these negotiations had never really been about human rights” (Gallagher, 2009, 791).

2.2 - International Adoption of the Palermo Protocol. 


The Palermo Protocols acquired speedy ratifications allowing for it's accession into force in September 2003. Developed or CoD's were slower to ratify it, including the US in 2005, and the UK in 2006
. Countries placed interest in the prevention of trafficking, and government agencies have been established to tackle TiP's. The first definition of trafficking, has increased awareness of exploitation occurring in other industries such as fishing, agriculture and domestic labour. Yet  international focus remains on the sex industry and on the protection of young women and children. 


International focus on sex trafficking, is due to 'moral crusades' of prostitution abolitionists and feminists. TiP is a hidden crime, and it is not possible to give an accurate estimate due to the clandestine nature of some of the industries such as fishing. However, focus remains largely on sex work. Estimates include TiP as two-thirds women, and 13% girls.
 The US provides figures of people trafficking worldwide and into the US. It is not clear where these figures originate. 


The UNODC 2009 Global Report On TiP declares a lack of understanding of trafficking. Diverse understandings and incomplete training being offered to officials requires 'evidence-based' policies which is not the case today as international standards. This ignores the different experiences of TiP in each country. 

2.3 - Weaknesses and Failures of the Palermo Protocol.


The three elements of trafficking are essential to law enforcements' identification of trafficked persons and are designed to allow consensual migrants continue working. This should be the case, however, the definition and elements are not considered as a process as each element must be met to identify and protect trafficked persons under the narrow definition of TiP. Many people therefore remain victims to exploitation and slave-like conditions. If each element is not met, migrants are arrested as illegal aliens and for illegal work. 


The substance of the Protocol has led to confusions in the implementation of this law. This is seen through the various interpretations of what constitutes trafficking in different national legislations, while further gaps are evident through Thai organisations that work with trafficked persons. A distance between legal norms and the social reality exists causing failures to the protection of vulnerable migrants. The biggest level of contention between organisations is the process of trafficking between those organisations that follow the UN definition and those who do not see the act or means as the main variables, but the level of exploitation, the purpose. If international legislation separates human smuggling and human trafficking, and if a case is not considered trafficking without movement, what is trafficking? What is necessary to be eligible for protection under weak international law. Trafficked persons may be identified as such in one country and not in another due to different conceptualizations of trafficking in each country.


CoD's can repatriate trafficked persons to their CoO's under the protocol without “undue or unreasonable delay” (article 8.1). This measure allows receiving countries to remove trafficked persons from their care once legal assistance has been provided if the trafficked person consents to prosecute. This measure has created further dilemmas in that, permission to remain within the CoD is provided conditionally with their cooperation with law enforcement. This measure violates the right set out in the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (1985), that states that “victims should receive” the necessary materials and social assistance through governmental assistance and others (cited in Dottridge, 2007, 14). Therefore, gaps in the 
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Protocol allow governments to contradict previous international legislation. 


Trafficked persons may not want to return home, to unchanged circumstances. Migrants are still responsible to remit finances to dependent families. Deportation is the only alternative for those unwilling to cooperate with law enforcement. Unwillingness can be due to threats by traffickers that lead to a fear of law enforcement,  a fear of stigmatization in their community for the work in which they were involved in the CoD, but more importantly, a fear of traffickers on their return home. There are many underlying issues resulting in a trafficked person's decision to cooperate or not. These issues cannot be ignored when offering alternative protection to them. Yet, the lack of alternatives in many countries highlights the focus of crime control within the protocol and within national agendas.


While there is a failure of the protection of rights of trafficked persons and a focus on prosecution, convictions of traffickers remains very low in most countries. In the latest UNODC report, for the years 2007/8, two of out every five countries covered had not recorded one conviction against traffickers
. The report suggest that it is mainly those countries that have more serious trafficking problems than others that successfully prosecute traffickers. 


The nature of the protocol is clearly reflecting the interests of the CoD, because they stipulate the prosecution of trafficking as obligatory and the provision of services to trafficked persons is not. 

2.4 - US Trafficked Victims Protection Act 2000: Compliance through Diplomatic pressures 


The United States command provisions are made into national legislation to prevent, protect and prosecute against the crime of TiP. International pressure entrenches the protection of women and children. Many countries continue to adopt the UN definition in order to satisfy US standards. The US has initiated Trafficking in Persons Report (TIP Reports) which each year evaluate a countries anti-trafficking response. Through these evaluations, countries are then ranked. In the report each countries performance is ranked to ensure they are fulfilling their international obligations and maintaining international standards. This evaluation is based on 3 tiers under the Trafficking Victims Protection Act, introduced by the United States in 2000. Tier 1 means full compliance with obligations, Tier 2 means adequate compliance, while Tier 3 can lead to the sanctions and barriers to trade and development assistance.


TIP Reports and sanctions as top-down approaches to the protection of trafficked persons are mechanisms to ensure that governments conform to standards and traffickers punished. Costa, Executive Director of UNODC has acknowledged the challenges faced through the international adoption of the protocol in which trafficking takes place and governments face different scopes and breath of trafficking in persons which are unaccounted for in standardised norms. For example  trafficking an African teenager into an African army differs from the circumstances that can cause a father to sell his child in Asia. Therefore according to Costa, the “measures to rescue victims and punish criminals must vary accordingly” (UNODC, 2009, Forward). 


The ranking system and bilateral negotiations, and the discrepancy between standardised norms and local realities both reflect the difficulties in judging the effectiveness of national legal frameworks in developing countries. National legal frameworks framed by international perspectives may ignore large sections of populations that are trafficked in different sectors. Focusing on sex trafficking can ignore domestic servitude, agriculture and other sectors that are ignored in international forums. The US places standards, and a short analysis in a yearly report can credit a countries response to trafficking hiding the inequalities faced when accessing assistance.

2.5 - From Human Rights Protection to Crime Control.


Although initiated as a concern for human rights violation, legislation and implementation of TiP saw a shift from a human rights perspective to a criminal perspective when the development of the Palermo Protocol was removed from the it's traditionally 'guarded mandate in the UN's human rights system' (OHCHR) and placed in the control of the newly set-up UN agency responsible for Drug and Crime Control (UNODC) which has the mandate to implement the Transnational Convention of Organised Crime. The rate at which this treaty was ratified would not have occurred for any sole human rights treaty (Gallagher, 2008, 793). The Palermo Protocol has increased attention internationally and it remains a solid negotiating tool for civil society to engage with governments world wide. Placing the onus on the punishment and prevention of trafficking the spirit of the protocol allows governments to sidetrack human rights protection. 
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The challenges in identifying trafficked persons are faced internationally and the delays associated with this procedure allow for governments to detain migrants and in turn violate their rights of free movement. Migrants are kept in detention centres which are run by profit-hungry companies and employees of which are in control of the conditions of confinement.  


“When private companies have control over the custodial functions of government, they 
 assume quasi-judicial responsibilities that affect the legal status and well-being of 
     



immigrant detainees, raising important questions” (Koulish, 2007, 19). Questions include the use of force in these institutions and the system by which employees control the future of detainees. Placing migrants and possible trafficked persons in detention centres, does not uphold the OHCHR in the Recommended Principles and Guidelines on Human Rights and Human Trafficking that trafficked persons will not be detained in detention centres and any other form of custody,
. 


Instead of a crime against dignity as defined in the law, at the level of implementation TiP is framed as an economic and migration crime. It is clear that the focus on profits made by traffickers, and the illegal entry of trafficked persons across borders is the focus of many countries. 


From the perspective of state sovereignty, human trafficking as a crime is often redefined as breaching standards of state security, and therefore trafficked persons becomes instrumental to state attempts to pursue criminals.  The conditional assistance offered to trafficked persons confirms this motive. The right to protection has become a merit to one's willingness to protect the government from transnational organised crime. To protect state sovereignty, irregular migration becomes a term used to catch all forms of movements considered to be breaching immigration law. Irregular migration in the past was treated as an administrative crime. The punishment for illegal migration was a fine and/or deportation. Today, this has become a criminal offence where migrants are placed in detention centres while awaiting identification and deportation to ensure safety of national borders. The threat of terrorists and the protection of migrants against trafficking are two reasons for these draconian measures. For those who are convicted of a criminal offence for their illegal entry into a country, they are placed in prisons with other criminals of more serious crimes, and are often not separated
. Refugees who may have entered illegally fear their detainment and deportation if caught by authorities. When migrants are caught by authorities subsequent claims for asylum are considered 'bogus' by authorities. However, if they had claimed for asylum, they would be placed in detention (Webber, 1996, 2). 


 Many countries remove those who may be eligible for asylum status. Italy for instance, patrols the seas for migrants entering illegally from Northern Africa. Human Rights Watch stated Italy are violating the rights of these people as they are often returned back to Libya before entering Italy violating their right to seek asylum
. It is also a concern in Thailand, people are returned at the borders before being screened as possible trafficked persons (Huguet, 2007, 28). Possible human smugglers and human traffickers are returned across borders to find other clandestine routes along Thailand's borders.


International law protects against arbitrary detainment of persons
. A lack of understanding and inadequate training provided to immigration officers who can detain migrants and increases the chances of human rights violations
. Increased privatisation of immigration detention centres, an outcome of the secularisation of state activities in the US, has placed protection as a commodity instead of a public service (Koulish, 2007, 3)
. The withdrawal of state responsibilities to protect migrants to private institutions is considered as more cost effective. There is little data on the conditions of these non-transparent systems with much discourse focused on English-speaking countries. That said, the Jesuit Refugee Service are conducting research on 23 countries and data is due for release in 2010 (Cannon and Flynn, 2009,3). 


Governments have lost much of their control over the flow of capital through neo-liberal policies. Poverty reduction strategies, have resulted in unemployment in developing countries and has forced people to migrate from rural and underdeveloped cities as a survival strategy. International law does not protect migrants moving to across borders. The Refugee Convention only protects those already within borders, and the CWM only protects those migrants already in the workplace. This allows governments to use border controls and detention centres that violate the rights of migrants to enter a country in order to seek asylum.  “It is an extremely troubling paradox in this age of globalization and mass migration that while travelling for profit is encouraged, travelling for survival is condemned” (Bauman, 2002, 82). 


Stringent migration laws have limited the numbers eligible to migrate with valid documents, leaving migrants no alternative option but to take precarious travel routes. The lack of access to safe, legal travel is a a root cause to the perpetuation of trafficking in persons. In sum, the construction of the Palermo Protocol is not adequate to include the diverse experiences of movement within trafficking networks or to capture the complex relationships that mediate movements. Further elaborations of human trafficking are required in order to identify trafficked persons and ensure their protection under extant human rights law. In this regard the relationship between the ethics of human rights and the diverse reality of human trafficking requires a context-based research and understanding on the modes of intervention. The diversity of situations and contexts can serve as a basis to discuss differences of criteria, their application and problems encountered in order to encourage the flow of informed opinions and proposals, and to overcome the limits of the binary construct of the global versus local. Given the flaws inherent in the construct of the Palermo Protocols, it is important not to use its principles as a starting point from which to jump into action on compliance as the Anti-Trafficking Act 'Trafficking Victims Protection Act' introduced by US Government in 2000. 
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Chapter 3 – The Thai Anti-Trafficking Act B.E 2551: Discerning the Meaning of Protection.

This chapter focuses on the implementation of the Anti-Trafficking in Persons Act B.E 2551 (the Act) and the implications for NGOs in Thailand to provide care to trafficked persons that does not impinge on further rights of those trafficked. This chapter tries to demonstrate that the interpretation of 'trafficking' in Thailand by professionals does not correspond fully to the Protocol definitions and the Act as a human rights violation for those who are trafficked but rather as a criminal offence. 


This chapter outlines the protection that is provided to a trafficked person in full from their identification to their repatriation. When countries provide emergency assistance to trafficked persons, they are providing them with psycho-social, economic assistance and provide a safe house for them to stay. The end result is always repatriation. Long term assistance to trafficked persons is not acknowledged as the responsibility of the CoD, Thailand. Bi-lateral agreements and MOU's are in place for continued care in the home countries in the Greater Mekong Region. Protection and prevention measures must include the underlying causes of trafficking. It is neither efficient nor effective to offer emergency protection only while waiting on criminal proceedings to take place. 

3.1- Contextualizing trafficking/migration in Thailand: Key aspects of Political Economy.


Thailand's economic growth in the 1960s and 70s was due largely to the influx of US military men for the 'rest and recreation' purposes in Bangkok. Rest and Recreation treaties were created by the US with South East Asian countries during the Indochina conflict. Bangkok was the central location for military. Increased investment in hotels and entertainment venues during this time, resulted in surplus rooms and venues in Bangkok after the military occupation. International tourism was placed firmly in economic strategies to maintain the income lost after the conflict had ended (Truong, 1988).


Government officials explicitly stated that “female sexuality was to be regarded as an 

economic asset in their tourist ventures for national development” (Truong, 1988, 211). Lower class hotels rented rooms on hourly-basis to gain income off-season. Higher class hotels requested a   'joining-fee' for customers who brought back prostitutes. Prostitution of women was accepted as an economic necessity, and functions in an economy that is highly dependant on tourism. Women sex workers were not stigmatized in their communities for their occupation during this time. They could easily reintegrate back to their community and marry. Women who were 'stained' by their 
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experience only encountered this temporarily (Manderson, 1991, 467). 


Bangkok and Pattaya are playgrounds for many sex tourists who engage in the sexual exploitation of children and adults. The prostitution law of 1928 was still in place at this time, and required women guilty of prostitution to pay a fine and to enter a rehabilitation centre for two years. This law was removed in 1997 when trafficking in persons was beginning to rise into discussions. Sex tourism has driven the demand for workers in the sex industry in Thailand. Sex tourism and the prostitution industry is imperative to the Thai economy and it is important to look at those stakeholders involved in combating TiP and their notions of sex workers as Thailand is still one of the primary countries in Asia for sex tours (Mattar, 2002).


Thailand's economy has expanded, allowing Thai nationals move from dangerous jobs and replaced by migrants (UNIFEM, 2005, 44). The Thai economy is increasingly reliant on migrant labour
. This is particularly so in the fishing industry, domestic services and the sex industry. Thai children have been replaced by child migrant labourers since the introduction of compulsory education in 1999
. There is an acceptance toward exploitation of migrants who regularly receive under minimum wage and who work in highly exploitative conditions, however, the exploitation of others when there is movement and/or deceit is not accepted. This pattern is a global phenomenon.


Following the Asian Financial Crisis in the late 1990's, Thailand has been in deep political turmoil, experiencing changing powers regimes with distinct agendas. Social issues and TiP hardly gained political acknowledgment given that financial obligations are at the forefront of many government agendas. In Thailand, there is continued civil unrest due to allegiances held to the Thaksin regime that was overtaken in 2006. 

 3.2 - Anti-Trafficking Law: Translating global standards to local norms. 


3.2.1 – Identification Procedures


Field interviews suggest that upon receiving reports by police or the general public of a possible trafficking case, those deemed potential victims are placed in emergency homes. Trafficked persons are identified through a simple list of six questions plus sub-questions to determine if one is trafficked and recommended for assistance.
 There are 138 emergency homes in Thailand for suspected trafficked persons. These shelters are occupied by women and children who are deciding if they will continue to take legal proceedings against traffickers. These homes are available throughout Thailand. When they arrive they are met by the 'multi-disciplinary' team. These include, doctors, psychologists, social workers, police and NGO workers. 


If a person does not look over eighteen years old, and may not be aware of their age or suspicions that the information given is false, a 'forensic examination' is conducted. There are difficulties in the use of this age verification method. Migrants from Laos are considered younger and find it easier to cross the Thai border without age cards. As they look younger they can say they are not yet at the age for such cards. Moreover, traffickers can confirm this by stating that the migrant is their niece or nephew. Police in many cases will not investigate this any further (Puangsanthiah, Interview). These methods of age verification are not unique to Thailand, biometric systems are being developed globally to identify migrants prior to and on entry to countries with the use of digital fingerprinting and electronic scanning of the iris of the eye (Webber, 1996, 1). Advanced technology allows for international security operations to detect irregular migrants by land, sea and air. The crime committed of illegal entry is reduced due to bilateral support on stopping migration before it begins. The EU, Eastern Europe, US and Central Asia all use techniques to identify migrants. The control of migration in this manner induces collateral damage to asylum seekers and refugees who are not given visas but cannot enter Europe without one (ibid, 1). Spain has established detention centres in Morocco to derail the movement of suspected illegal migrants (ibid, 3), criminalising people before they migrate.


3.2.2 – Law Enforcement Response


If a trafficked person has escaped a situation of forced labour or has been “rescued” by authorities conducting raids, interviews are conducted to ascertain if this person is a trafficked person or an illegal immigrant. Organisations such as ECPAT or FFW stated in field interviews that it is somewhat easier to work with children as there is less debate about what is considered a victim. It is clear that organisations face many difficulties in claiming rights for migrant workers who do not fit a prescribed list. 


When a trafficked person or exploited migrant approaches police they may be assisted or rescued. Some police officers, for a fee will help a migrant from their situation of exploitation to move to another region or back to the border of the CoO. Some officers may place the person back in the hands of traffickers known to them through the use of services or arrangements with them. In one case, a woman was moved to Chiang Mai with the help of police, she became indebted to traffickers and when she escaped her traffickers contacted the police. She was angry and shocked that she was placed in a shelter for two years, not only at the loss of income for that time, but because she believed the police through unofficial channels would help her migrate to another region of Thailand. “She had met the wrong police officer at the wrong time” (Cameron, Interview).


There are three types of assistance encountered by trafficked persons and migrants in Thailand when they contact police which became evident through research. The first is the official 'rescue' process, if identified as trafficked, one is placed in the official channel of recovery. This is discussed further in chapter four, where persons are placed in shelters before the resulting repatriation when criminal proceedings are completed. 


The second type experienced by migrants is arrest. This has been recognised as the most favourable to migrants. This is so, as they can return to work without any charges being made against them within a number of days. Police fine sex workers for either working without a valid work permit, or for entering incorrect industries with a work permit under the anti-prostitution act. This deepens dependence on traffickers, if the person cannot afford the fine, they are placed in further debt with the trafficker. Thereby, police officers are facilitating trafficking in persons. 


The third form of assistance is unofficial assistance by police for a fee. If a migrant can afford to pay some police officers they can be escorted to another region or city in attempts to gain employment. This practice increases chances of exploitation occurring and allows migrants to remain unaccounted for by official statistics. Migrants who desire to return home can be escorted to the border by police. Police often use the services of sex workers, and possibly out of fear of their activities becoming public will not decline in moving the migrant from the area. 


3.2.3 – Law Enforcement Training


The RTG has acknowledged the dilemma's caused with police corruption, yet political strife can curb a dedicated elimination of such problems. In 2003, an MOU was introduced to inform police officers of humane methods to treat trafficked persons. There are many new laws introduced 
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and the information is not filtered down and training is not offered to police who work closely with 

migrants. Police officers complain that they do not understand the law and their sympathy lies with migrant workers who need to earn a living. If someone advises the police that they have consented to work in exploitative conditions (including children), police will fine that person for entering illegal work or working without valid documents and allow them back to work. This approach encroaches on the implementation of the Act and enables exploitation in Thailand. Police do not want to 'rescue' prostitutes from conditions in which they are prepared to accept for short-term gains to place them in official channels that can hold them for two to three years. This leads to the problem of consistency in police approaches to those trafficked.


During my field visit to Thailand, the first training of police officers was due to start. Those being trained already have experience working on this issue. The training took place over five days for each group of police officers, advise is offered to the competent official (C.O) on the concept of trafficking and the mechanisms available. Once the training has been completed, those involved are then certified as 'competent officials'. Under section 30 of the Act, “while executing the Court order, the competent official may request any person to assist him in performing the duties”. Others persons can be those of an inferior position, and therefore those without training on how to assist trafficked persons. This top-down approach to training officers on this issue can result in untrained police officers confused and apathetic toward government goals. 


Is a training period of five days sufficient? Police officers have indicated that they do not have adequate training on the issue of trafficking to understand it clearly. This was disclosed to EMPOWER, who with the help of migrant sex workers interviewed police officers, their clients. Ten questions were asked to police officers about the new Act and they confirmed they are not aware of the legislation due to the numerous new laws being enacted (Cameron, Interview). The gaps in international legislation and the Thai adoption of the definition of trafficking must be filled by inadequately trained police. Police are involved in the identification of a trafficked persons whilst dealing with migrants smuggled into Thailand with many cases to be examined. This major 

gap in legislation can result in many unidentified trafficked persons. “It is believed that a majority of trafficking victims in Thailand return home on their own or through expulsion rather than through the formal repatriation process, particularly because illegal migrants detained in provinces near borders with other countries are usually expelled without being screened to determine if they are trafficking victims” (Huguet and Ramangkura, 2007, 28). 
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The challenges of insufficient training, and police sympathies are further increased due to the 

hurdles faced in the use of the age verification methods of suspected trafficked persons. Migrants from Laos have a younger physical appearance and find it easier to cross the Thai border without age cards. Because of  this, they can say they are not yet at the age for such cards. Moreover, traffickers can confirm this by stating that the migrant is their niece or nephew. Police in many cases will not investigate this any further(Puangsanthiah, Interview). 


In order to change the attitudes of future police officers, government run programmes have placed police cadets with NGOs to grasp the problems in reality and work closely with NGOs to familiarize them with their workings. Police cadets who entered NGOs have not spoken out about the gaps between NGO approaches and police approaches to trafficking and violence against women. Several weeks working closely with NGOs is not enough to maintain attitudes if there is little room to change or speak out about these experiences. It is understandable that police are in need of extra income and that they can sympathise with the needs of women trying to earn a living, however these gaps in knowledge, understanding and commitment between Government officials, NGOs and police require urgent attention before trafficking in persons can be seriously addressed in Thailand. 

3.3 - Criminalisation of Migration.


Migrants found illegally crossing borders are placed in 'official channels' and detained in the Immigration Detention Centre (IDC) if the officer does not accept a bribe. The IDC run by the Ministry of Social Development and Human Security (MSDHS) detains migrants on average 4.5 months to identify trafficked persons and deport illegal immigrants. IDCs in Thailand have received international attention since 2007 since the detainment of 158 Lao refugees. According to Amnesty International, the centres are overcrowded, windowless and a further extension added to the existing 

building increases the fear of detainees that they will not leave. Many of the refugees went on hunger strike, whilst others threatened to commit suicide in their cells
. As a result, women and children were brought to the Lao border and released. There was no discussion in the report of assistance to those who were released. 


The FFW allocates one day per week, where work is carried out to identify possible trafficked persons. The Victim Identification Unit takes 15-20 migrants per day through an identification process by interview. Several factors increase the likelihood of trafficked persons moving undetected. These include fear from traffickers who share the same cells, and a fear of law enforcement (Huguet, 2007, 31). A Fault prevalent in this approach is the proximity of traffickers to their possible victims. Traffickers often share the same 'cages' as those who during interviews may be fearful of repercussions to their truthful statements to authorities. Many migrants would prefer to leave the detention centre and return home in order to find a new route back to Thailand according to FFW as many familiar faces are seen in detention centres by their staff. 


The issue of movement in the definition of trafficking is also salient to the identification of trafficked persons in the IDC. If a migrant has been moved from their country of origin to Thailand, do they consider movement as trafficking? If a migrant does not yet consider themselves as trafficked, what useful information can be gained to detect and prosecute traffickers? 


A report conducted by UNIAP on the identification of Cambodian Deportee's from Thailand indicates that “all the victims of human trafficking identified...migrated from Cambodia to Thailand on their own volition, many travelling across the Thai-Cambodian border with the aid of a broker/s” (UNIAP, 2008, 16). If the broker is defined as a trafficker for facilitating the movement to an employer, further analysis must be completed toward the issue of movement. Some traffickers use smugglers to traffic people across borders. The broker or the smuggler may not have the intention to exploit the migrant in the final destination, and if a migrant has used this broker on previous attempts to cross into Thailand, how can authorities aim to control or curb trafficking at this stage?

3.4 - Criminalisation Versus Protection of Trafficked Persons.


When a trafficked person's age has been verified by authorities, the responding NGO's discuss the available options to the person. These NGOs are established for the needs of children or women, the options are, go through the official recovery system and accept legal assistance to prosecute their traffickers, or deportation with the risk of arrest for their legal status and for partaking in work without valid documentation. 


Trafficked persons are given one to two weeks in emergency homes, to heal from the 

immediate trauma of their ordeal. It is after this time, when their 'trust' has been built with social workers that they must decide to continue with prosecution procedures. If they decide to prosecute 

they are placed in the “main” shelters, one of seven government run shelters throughout Thailand,  
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where “they address the full cycle of assistance which includes physical, mental, legal and 

consultation”(Jayagupta, Interview).


Only in certain cases will a non-Thai migrant be offered permanent residency in Thailand. Cases include fear of re-foulement. Furthermore, access to assistance is conditional on a trafficked persons cooperation with law enforcement. Once the case is completed and when the evidence is no longer needed they are repatriated. The Thai government's main focus now is on the task to achieve due process in cases. 


When legal proceedings have finished in Thailand, children can be placed in shelters in their home country until family tracing and family surveys have been completed. Family surveys are completed by local NGOs to ensure that family reintegration is in the 'best interests' of the child as Thailand has ratified the Convention on the Rights of the Child. This is a sensitive issue to ensure that families were not involved in the trafficking of the child and that the local community will not discriminate against the child for work that may have been undertaken in Thailand.


Family surveys are completed by IOM on the repatriation of women to advise the family of what has happened to the woman while in Thailand. This survey is not conducted for men. This is evidence of a gender divide in the treatment of men and women in Thailand, where men are considered stronger than women to face their family and community. Many organisations such as UNIAP state this is due to the norm that men do not consider themselves victims of human rights violations and are usually deported immediately instead of going through formal channels of repatriation. Gender inequalities are a principle cause to the trafficking of women and children in their home country. However, protection may be more useful when they return home rather than before to address gender issues. An example illustrates this, one woman was offered a substantial compensation of 300,000 Baht (€6,000) on her return home to Laos. The position of women in the 

family is epitomized by the use of her money by her family to pay for her brother's wedding. Furthermore, follow-ups made by FFW showed that the remainder of the money was bought to buy a tractor for the family. No-one in the family could drive the tractor. The standard of assistance that is offered to women is essential, giving them compensation without providing training on how to manage and control their finances does not guarantee that the woman will benefit.
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Chapter 4 -  The Politics of Implementation and Challenge in Care Provision to Trafficked Persons


This chapter traces the main aspects of contention in the politics of implementing anti-trafficking legislation. Dubious international statistics and 'moral crusades' highlight the experiences of helpless women forced into prostitution that require assistance. International pressure is placed on governments to conform to standards which eradicate 'modern day slavery', protects borders against illegal migrants and organised crime gangs. The chapter highlights the different approaches between government responses to TiP and NGOs that have been dedicated to gender-based violence prior to the the Palermo Protocols. It focuses on the politics of providing assistance and what is understood by care and protection by the different parties that assist trafficked persons in Thailand.


By extending the coverage of the meanings of protection from within shelters to trafficked persons to cover the full process of protection and what that entails, the chapter will show the responses of NGOs that support the Thai government in implementing the Anti-Trafficking Act tend to emphasize norms and attitudes toward trafficked persons as criminals. 

4.1 – Gendered Interpretation of Human Trafficking, Consequences for Practices of Care Provision


International statistics claim women and children are most vulnerable to trafficking. Horror stories that retell experiences of women and children forced into sex work gain public to international agendas. Weitzer (2007) criticises anti-trafficking campaigns' unverifiable claims and 'atrocity tales' of trafficking victims, shocking the general public and policy makers into developing draconian measures.  GAATW and Limoncelli among others have criticised the claims made by states. Due to the clandestine nature of trafficking, it is difficult to provide accurate estimates to this problem. Undocumented men trafficked on boats for up to two years can significantly hide the true numbers and nature of trafficking. Nevertheless, international campaigns have increased the numbers of NGOs working on TiP and research shows most are dedicated to the trafficking of women and children.  


NGOs that do not focus exclusively on sex trafficking such as EMPOWER and FFW, are rights driven. Skrobanek stated FFW on a few occasions have assisted in male cases of trafficking. 
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There is less representation for these men which facilitates the ongoing stereotype that men are not           victims, as they do not see themselves as exploited
. This framework of the strong male and weak women frustrates attempts to ensure equality of access to assistance. IOM released a report stating 48% of trafficking in Thailand is now in the fishing industry. That is not to say, women are not trafficked into fishing related industries. However, men are 'gangpressed'
 and placed on boats that are at sea for one to two years. The only escape for these men from many human rights violations and exploitative conditions is to jump overboard or escape when ships port for a brief stop. However, with few NGOs raising awareness of this issue, trafficking in the fishing industry has now surpassed sex trafficking in Thailand. A report completed by UNIAP on 50 deported Cambodians states that of the 50 cases, there were 11 cases of clear trafficking in males, and 2 in females. Of the 11 male cases, 7 cases were in the fishing industry. Both female cases were in agriculture (UNIAP, 2008, 22).


International donors can choose their projects carefully and they have many to choose from. If the international focus is on women, children and the sex industry, stronger civil society is required to represent men. While organisations must negotiate proposals to donors to be inline with their agenda, and in the economic context today, a committed focus must be established to create awareness on the scope of trafficking. International donors have significantly reduced funding. Irish Aid, a primary donor to ECPAT has withdrawn all donations at this time while national issues are addressed first. Are NGOs proposing recommendations to donors that will be accepted through deep competition rather than what is right for those affected? This same trend could be questioned at international level by a country's response through US threats of economic sanctions.


There are four state run shelters for men, these are new shelters. There are reports that men are running away from these shelters(Pollock, Interview)
. Details of these shelters and the types of services offered in these shelters are required. Women in a Chiang Mai shelter were shocked and envious how quickly men could return home. They questioned why they need to stay in a shelter for such a long time, when the men were deported immediately they questioned. If one is to be sent home anyway, does it matter if that is through deportation or repatriation? There are clear gaps in provisions of care between male and females, and stereotypes are still in place of who is in need of that care. Furthermore, if the police struggle to remain updated on national legislation, are they aware of the mechanisms in place for assistance to men. This highlights the need for NGOs focused on trafficked men.


Reports are due to be released by Human Rights Watch on the male shelters in Thailand. The details released of these shelters may be restricted depending on the access given to researchers. There is increased secrecy in government shelters and NGOs, once able to access government run shelters are being shunned. The FFW frequently visited the BK to facilitate training and review conditions of those within. However, in recent months, their access has been restricted, and they are continuously advised to postpone their visits for another time (Skrobanek, Interview). The elimination of NGOs taking an RBA to trafficking in persons from government programmes, mirrors the exclusion of 'the Caucus' in International debates during the 'Vienna Process'. 


Thailand has bi-lateral MOUs requiring government collaborations for protection of trafficked persons in the Mekong Region. Government departments work closely to ensure safe repatriation of trafficked person's, with the assistance of local NGOs in the CoO. Nationality confirmation is the longest delay in the repatriation process for adults besides legal proceedings. Countries must confirm the nationality of the person to ensure their entitlement to protection. For children, nationality confirmation, family traces, and family surveys must be completed to ensure the safe return to their community. Family traces can take months to several years leaving children in the care of shelters. Case notes are provided to each country representative. Children who have experienced 'transitivity' may take longer due to a lack of memory of their home country and the region they originate (UNICEF, 2008, 13). 


Surprisingly, after a long stay in Thai shelters, with life-skill preparation, training, medical treatments and so on, repatriated persons are then placed in shelters in their CoO. Why are people put through the same process twice? The care in Thai shelters is focused on the development of those within but preparation for court proceedings. Medical examinations and preparation for life in their home community can take up to two weeks in Burma, and a few months in Laos. Laos applies national law that all trafficked persons must be placed in shelters on their return to reintegrate them back to society and to teach them about their culture and language. Yet, I have been advised several times in Thailand, the two languages are quite similar and easily understood by the other.


A prime factor offering assistance to women, and a useful anti-trafficking measure is the  recognition of a trafficked persons' agency to enact self-representation in order to stimulate social change. Trafficked persons can be useful resources to curb trafficking by educating and advocating 
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secure migration in their CoO. A vital component to this is the agenda of NGOs and their perception of trafficked persons. Encouraging and educating trafficked persons' on their rights can transform the perception of care services by trafficked persons, and can reduce the cycle of vulnerability that may be caused by increased debt during their stay in shelters.  The dependency of families on remittances by migrant labourers does not freeze while the earner is in shelters recovering. These challenges must be faced to ensure further debt is incurred for trafficked persons and families are not dependent on more members migrating through clandestine operators and continuing the circle of exploitation. The lack of self-representing groups in political forums and the government's disinclination to offer training of this kind is another signal that the Thai government is focused on the criminalisation of traffickers and organised criminal groups instead of the protection and prevention of TiP. Some organisations and local NGOs in Thailand have and continue to implement avenues for trafficked persons to be acknowledged in the policy process. 

4.2 - Imposed International Standards and Donor-Driven Agendas.


Challenges faced in Thailand because of an international top-down approach from the Protocols and US threats have been shown to have adverse effects on assistance to trafficked persons.  The trafficking Act is difficult at this stage to critique or commend due to the bureaucratic steps that must be completed before full implementation. However, it is clear the perception of trafficked persons as helpless victims is still ongoing that require assistance to enable them to choose prosecution. Although civil society negotiated in the development of the act, and assistance is now considered victim-centred, it is still on grounds of cooperation with law enforcement. Recovery in shelters is too long, the training and options given to those in shelters are inadequate and  with insufficient police understanding of the issue, it is likely that those who require assistance may not receive it. 


The US Trafficking Victims Protection Act 2000, established a T-Visa to allow trafficked persons to remain in the US “for so long as the Attorney General determines that the continued presence of such person is necessary to effectuate prosecution of traffickers in persons” (Section107, E, ii).  The Thai Act has followed this standard with established conditions that a trafficked person can receive a work permit in Thailand for the duration of their case. A number of NGOs observed that trafficked persons cannot leave shelters as they are illegal migrants. Trust must be built on both sides to ensure that assistance is effective and does not halt the development of those accepting it. Yet, until a person has recovered to the criteria of a social worker, and they are 
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trusted by the shelter workers, they cannot leave the shelter. The TIP report has criticised the timeframe that people remain in shelters (TiP Report, Thailand2009,3). There is a renewed commitment to provide due process in court cases and repatriation. The effectiveness this work permit may be limited due to the compounding timeframe of trafficked persons in Thailand.


The threat of economic sanctions by the US has forced countries to amend their legislation. However, by adopting US standards, the gaps and difficulties in the protocol have been ignored
.  

Thailand has been continuously praised for their focus on protection offered to trafficked persons within it's borders. However, research exemplifies the attitudes and agendas within organisations that do not protect the full rights of trafficked persons. Countries such as the UK use the TIP report to advocate the repatriation of Thai trafficked persons from the UK as the protection they will receive in Thailand is considered a success. The gaps from international standards and the reality of care in Thailand exasperates the problems and the lack of opportunities provided to trafficked persons (Pollock, Interview). 

4.3 - Conditional Protection: voluntary in the protocol but imposed by Governments


BK, the main government run shelter in Thailand houses women and children victims of trafficking. This shelter was originally established to rehabilitate sex workers in Thailand (Gallagher, 2008, 15). Trafficked women are held separately to women who are victims of other crimes. In Chiang Mai, there is a shelter for domestic violence victims. Women who were trafficked for sexual exploitation, were not allowed to stay with the women who suffered from domestic violence prior to housing becoming available. A home was built for trafficked women within the Chiang Mai home for Boys (Cameron, Interview). This case is similar to that reported by Pollock (2007) where adult women were separated from children to ensure children were not influenced by the older 'consenting' prostitutes. In his analysis of the 'moral crusade' approaches to tackling trafficking by eliminating the 'evils' of prostitution, Weitzer (2007) places the agency of sex workers as central to the debate on who is entitled to assistance, one who chooses sex work are 'bad' and those forced are 'good'. The separation of trafficked women from other victims of gender-based violence indicates this perception is still prevalent in Thailand. 


There are many levels within the 'multi-disciplinary' approach to victim protection used in  Thailand which removes the full responsibility of protection from government and shelter workers. Numerous government departments, NGOs and medical experts work together on each case. This fact leads to the delays in the removal of trafficked persons from shelters. 'Case Management' hearings take place when there are several cases to be resolved. Meetings take place between the relevant stakeholders of each case which include social workers, investigating police officers, prosecution and NGOs. Waiting for an appropriate number of cases delays the resolution and removal of a trafficked person from government shelters.  


When a trafficked person enters the BK and is considered capable of informing shelter staff of their wishes, the options of care are advised to them. Options are extremely limited and require that the person remain in the shelter for three reasons highlighted in field interviews.


Safety; these women have been traumatised and they should not walk alone in the city because their traffickers have not yet been charged and they need protection. They are entitled to security after what they have experienced and it is the shelters responsibility to keep them safe (Jayagupta, Interview). Fear of run-aways; the prosecution procedures have started once the trafficked persons has been 'rescued'. The NGOs “cannot let them leave”. They are the witness and they need to remain there or who will be responsible? (Wongsa, Interview). Legal status; these migrants are in Thailand illegally and they cannot leave the shelter. They are not entitled to leave or they will be arrested and deported. 


Fear of/for run-aways seems like fear of lost evidence. Trafficked persons are often the only evidence that states have against traffickers and fearing there escape highlights the underlying issue that if they leave the case can not be completed. Many respondents stated that trafficked persons must remain in shelters in order to be offered the full protection they are entitled too. Those who are allowed to leave the shelter if work has been arranged by the Ministry of Employment, are allowed to do so once they are trusted sufficiently by shelter staff that they will not run away (Jayagupta, Interview). The reasons for this, is not protection but that they are witness to ongoing investigations. Therefore, there are gaps in the reasoning for detention. These methods of  handling trafficked persons raise questions of the meaning of protection, protecting people from exploitation or protecting ongoing cases.

 
Options open to trafficked persons are minimal. If they do not agree to prosecute there is a 
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threat of prosecution against them. Many may not want to have criminal proceedings against them,

and would prefer to be considered a victim than a criminal. Therefore by acting in this manner, organisations are not providing victims the full respect of their rights and choice, they further are not following the protocol guidelines in treating trafficked persons as victims rather than criminals. They are criminalising the victims if they do not cooperate with law enforcement (Puangsanthiah, Interview). 


The 'refusal to be rescued' will continue if services are not offered that suffice to the needs of trafficked persons. If shelter workers are prepared to trust in trafficked persons, they could leave the shelter during the day to access education and training in the area of their choice. By allowing those out during the day and to follow and assist them in following their goals, they may be more willing to cooperate with law enforcement. Factors adding the to the restrictions of movements are addressed in the next section. Continued underlying attitudes that women are 'helpless' victims, and in need of assistance to advise them of the crime that has been committed against them, has removed the ability for these women to be provided the opportunity to prepare for their own future? This failure of government to address the future needs of those in shelters for up to two years, draws attention on the goal of criminalisation rather than rights protection.


Training is offered when the person is ready to interact with other people in the shelter and the associated psychologist considers them ready. Training varies depending on the organisation in which the trafficked person has contacted. Current debates include the gendered aspect to the training in many shelters. That is, the gendered norms portrayed through the job opportunities provided. Although the  development of weaved baskets and dolls was considered a success by some organisations (FFW), problems were highlighted in the results of this training. For instance, women who leave the BK shelter, have had difficulties in implementing their training in the market-place due to a lack of access to materials. Some shelters include the production of dolls for the market-place. This has been criticised for the lack of access to profits by those within shelters(Cameron, Interview). Earnings are offered as part of a saving scheme although, the money is not enough to remit. Organisations have stated that money is not needed in these shelters for subsistence, but rather as training to negotiate on entry back to the market-place (Puangsanthiah, Interview). Training of this type is inadequate and alternatives should be provided if known difficulties are arising making the training effectively useless after repatriation. Many trafficked 

women from Thailand are the sole breadwinner of their household, another factor which fuels the 'refusal to be rescued' due to the loss in earnings. 
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 Life-Skills are often described as the education of trafficked persons to ensure they are ready to re-enter their social networks. However, in reality, these life-skill classes are often a preparation for court case proceedings (Sakulpitakphon, Interview). Preparation is required in order to face the trafficker in court and to understand the process of repatriation. Children in particular are often taught life-skills instead of receiving an education. Many NGOs do not offer education to children because children do not want to attend school. There are a number of factors why children who have been trafficked do not want to attend school, these include fear of stigmatization from other children and staff (ibid). However, this does not mean that they do not want to learn, and education should be offered in the shelter or home where they are accommodated.


ECPAT initiated programmes in government run shelters for children to advocate on the dangers of trafficking. The Youth Participation Programme incorporates children in the shelter once social workers are pleased with their progress. Children often become interested the group activities  and want to become involved. Dancing, painting and teaching of other new children to the shelter allows those affected to become empowered on the issue of TiP and to work with NGOs or other community programmes in their CoO. This is important for children who are willing and hoping to migrate from communities to have peers to educate them on the risks involved. 

4.4 - Alternative Assistance offered by NGOs


The NGOs that will be discussed here, are those NGOs, mainly local, that have been established prior to the international fight of trafficking in persons. These NGOs have offered services to protect the rights of sex workers and to women suffering domestic violence or other forms of gender-based violence. These NGOs work in several areas, not just trafficking as many of the International NGOs that were discussed in the previous section in facilitating the assistance to women and children in government run shelters. 


NGOs that assist trafficked persons unconditionally respect and attempt to facilitate their needs and wishes. Shelters are optional and if one wishes for alternatives, apartments have been rented to house trafficked persons by FFW. Immediate care is provided, psycho-social assistance and medical care is provided. Information and time is given to consider the  available options in 

terms of legal proceeding etc. The choice is that of the trafficked person and is not dictated by threats of prosecution for their engagement in illegal activities.
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Training significantly differs from that offered by government run shelters. Training includes literacy and human rights. Trafficked persons assisted by EMPOWER can learn to read a Thai newspaper in several months. The case of one very angry women held in government run shelters for up to 2 years, felt she had been set back two years. She did not receive any useful training such as that (Cameron, Interview). 


Training has been established to offer classes on rights and legislation that is associated with migrant labour and immigration with EMPOWER. These classes are set on a random basis coordinated with the requirements of those in the class. Shelters that have run these types of courses for victims of abuse have led successful cases against the violators. The movement of Indonesian domestic workers in Hong Kong exemplifies the available resources of subjects of violence. They fought for working conditions, employment contracts, and succeeded. Their struggles continue for many ongoing issues, however this movement began in shelters (Pollock, Interview). If agency is respected, insights can be gained that expose the process of trafficking through trafficked persons' perspectives which can enlighten policy-makers.


The FFW promotes a 'horizontal response' to trafficking in persons to challenge the 'vertical response' thus far
. This includes training trafficked persons to offer peer-to-peer support outside shelters and allow women to recover with the assistance of those who have experienced exploitation and trafficking. These measures ensure the empowerment of women and train them to educate others in their home communities to the risks involved with labour migration. 


The FFW has attempted to create methods of safe housing for children that removes them from the confines of a shelter. This entails the participation of children in allocating a family to foster the child in border communities while awaiting repatriation. The child is involved in choosing the family. Social networks can be maintained in this way, rather than removing the child from social development in the first place. Economic support is offered to willing families to care for a child (Skrobanek, Interview). Funding would be more effectively spent promoting the empowerment of the subjects of policy. A RBA is required to fulfill this as it is not possible while the RTG and International agendas focus on crime and migration control. 

4.5 - Reflections on the meaning of 'Care'


The Palermo Protocol covers two provisions of protection for trafficked persons. The state must 'ensure' that advise is offered on the legal proceedings and the voice of the trafficked person is represented (article 6, sections 2 and 3). The protocol requests states to 'consider' implementing measures for the social, physical and psychological recovery of trafficked persons (article 6, section 3) By not providing assistance states remain in line with the protocol and the provision of care as mentioned in chapter two remains conditional and within available national resources. 


The Act takes each element of trafficking separately and removes each element from the cause and it's intersections with other factors leading to trafficking. Thailand, although not a party to the protocol has followed in line with these conditions. The RTG adopted the UN definition viewing trafficking as stages which lead to a crime. Each element if protecting persons against exploitation must be seen as a crime and the process of trafficking must be highlighted. NGOs treating trafficked persons as evidence or helpless victims see 'protection' as legal assistance and assistance in the repatriation process. Removing them from Thai responsibility. NGOs that address other social issues that affect migrants or women perceive the trafficking in a wider context. They attach issues with labour law, gender inequality and a lack of economic opportunities as reasons why people are duped into exploitation. It is clear the study of TiP requires multi-disciplinary attention simultaneously and cannot be detached from other factors.


4.5.1 – Care Theory



Engster (2005) attempted to establish an obligation to care for others in response to the reciprocal care that is offered during one's life. The state is responsible for the well-being of it's citizens, however, care has not been offered to non-citizens due to the criminal perception of migrants. Trafficked persons' and economic migrants are criminalised for trying to better their lives and the lives of their family. An Ethical perspective on trafficking in persons can remove the 'protection' of trafficked persons to care for them. That is, to create measures that meet the three virtues of care – attentiveness, responsiveness and respect. It is clear that these three virtues are not met, indicating that protection measures are not effective to the development of trafficked persons. 


Caring “involves a subject confronting another subject and responding to his or her needs and 

abilities” (ibid 51). Engster developed care theory from the definition established by Tronto and 

Fisher, to care in order to “maintain, continue and repair our world” (ibid,50) and develops this 

further to define caring as a form of reproductive labour that fulfils three aims necessary for 

46
individual survival, development and social reproduction” (ibid, 51). 


The first virtue of care is 'attentiveness' to the needs and desires of the person. The perception of a trafficked person is vital to understand their desires to offer appropriate assistance. Trafficked persons may not consider themselves 'victims' that require saving. Many  perceive their entry into sex work as short-term necessity and may prefer to work in exploitative conditions temporarily to earn incomes. RTG run shelters and NGOs that view trafficking in stages are not attentive to the social and economic needs and desires of trafficked persons. 


The second virtue is 'responsiveness', this virtue examines what is being done in order to provide care through government responses to provide resources in order for care-givers to provide adequate care and to ensure that adequate care is available. Global standards and norms as to what is adequate care are ignored due to the international focus on prosecution. Organisations in Thailand commented, they are aware that measures are failing trafficked persons however, no-one seems to have a solution. 


The third virtue of care theory is 'respect'. Respect is the acknowledgment that a person who requires care is capable of knowing their own needs, abilities and desires. This is not followed in many areas of anti-trafficking legislation, and by some NGOs offering assistance. The 'principle of fairness' is the recognised ability of those to participate in the pursuit of their choice. However there are limitations to implement this principle, the legal status of trafficked persons, and the fear in which they have been submitted due to threats by employers or traffickers can compel them to agree to measures that they do not considered to be in their best interest. The only room for agency for trafficked persons is limited by the threats of prosecution by the RTG. 


'Derivative Dependency' according to Engster arises due to the inevitable dependency carers have on others and will have throughout life. When trafficked persons are removed from society, there are other dependants in their CoO of care. Challenges for NGOs dependent on increasingly competitive funds limits their ability to provide care for those dependent on their services. Furthermore, the state is dependant on trafficked persons to ensure they can successfully prosecute

traffickers, as they are often the only evidence. 


In order to make care obligatory, Engster defines obligations through the principle of 'consistent dependancy'. Five factors develop a common dependency including, ones' dependency 
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when they require care from another. The second stage is the awareness of the value and need of care in life. People demand care when it is required in emergency situations when they acknowledge the second stage. If one agrees to the first three steps, the fourth is the recognition that individuals will claim care in life. By acknowledging that people require care to sustain society, the fifth area that is required is the acceptance of others demands on care-givers to provide it. If all these steps are accepted, it would be 'contradictory' to act against this principle (Engster, 2005, 64).  


4.5.2 –Dilemmas of the meaning of Care


The meaning of care and the framing of what constitutes a 'victim' of trafficking must be altered to ensure when protection measures are implemented, protection is in the best interest and through a human rights paradigm to ensure that trafficked persons are accepting assistance by their own free will, instead of through fear of repercussions entry and occupation while in Thailand. Protection also removes the agency of a trafficked person as protecting one deems them incapable of protecting themselves. 


A dictionary 'Bad Girls' produced by sex workers with the NGO EMPOWER defines 'victim' as “helpless, pitiful; society has no place for victims outside a cage” (EMPOWER, 2007, 76). Trafficked persons perceptions of state car impinges on the efforts by organisations that want to assist them. Therefore, if the term protection is changed to the assistance of a trafficked person, rights and the agency of the person may be respected more, and the three virtues of care may be adhered to. Care is reciprocal, and if care is offered to trafficked persons and their needs are met to the best of the ability of shelters, trafficked persons may be more willing to cooperate with authorities and the phenomenon of the 'refusal to be rescued' may shrink. 
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Chapter 5 – Conclusions.


This paper has illustrated the transformation of trafficking in persons as a violation against human rights to a systematic control of transnational organised crime through the adoption of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children in 2002. Governments place national sovereignty over the protection of the right of free movement for migrants, refugees and asylum seekers. Dauvergne describes the response to the movement of people and the transformation of migration law as the “last bastion of sovereignty” (2004, 588) which neither the Palermo Protocol nor the Anti-Trafficking Act B.E 2551 prevent the subsequent collateral damage caused by government responses. 


Perceptions of trafficking vary greatly in Thailand between all levels of those involved, particularly the blurred borders between criminals and victims. A victim in Thailand is one who is willing to testify and prosecute against the perpetrators. Victims of crimes are entitled to compensation for their suffering. However, in Thailand and in other countries, the victim status is only rendered appropriate for those willing to help the RTG to combat organised crime. The fear of prosecution is an unfair option that limits a  trafficked persons free will to take legal action against traffickers. UNODC have reported on the failure of countries to prosecute under current trafficking legislation due to the difficulties in proving 'some important elements' of the definition (UNODC, 2009, 22). Alternative offences are used to successfully prosecute such as labour and migration legislation. This covers the full scale of trafficking in countries, and fails trafficked persons in attaining justice.


International legislation is indispensable to ensure that countries respond to human rights violations. However, when international legislation is adopted and policies are established without taking account of diverse patterns to the problem, gaps in reality result in slow and ineffective implementation of the law as is the case in Thailand. Yet, when these gaps are not acknowledged and pressure is placed at national level to conform to international standards, local authorities and police who must enforce it, lack sympathy to the cause. International pressure to abide by US standards, results in unrepresented groups in society becoming sidelined for international motives. The Thai Act and the structures available to trafficked persons does not provide equal access to assistance in Thailand. 


Trafficking in persons is clearly framed as a crime against the state, that is transporting 
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people illegally across and within borders to exploiting labour for profit. The person is overlooked in this crime, and their protection is offered on the basis of fulfilling international obligations to criminalise traffickers. The facilitation of trafficking by governments is concealed by the focus on crime gangs. Underlying ingredients that cause trafficking, social, legal and political factors are ignored to help states protect their borders rather than the development of people. This is evident due to the lack of political agendas internationally and in Thailand to end exploitation. The main challenge that allows trafficking to continue is the uncompromising limits placed on migration. Without safe, independent methods of travel, migrants will continue to cross borders illegally and remain vulnerable to the hidden nature of trafficking as they move undetected. Protection of trafficked persons is a protection of state evidence and until the present legislation is revised to a rights-based approach, international and national law will not uphold human rights. 
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�	Migration that occurs through recognised, legal channels.


�	There is no universal definition for Irregular migration. It is the exit and entry of migrants across national borders without the required documentation. 


�	Illegal migration is interchangeable with irregular migration. Its use is usually restricted to cases of trafficking and smuggling.


�	Migrants who are not allowed to enter and remain and work in a state. 
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�	     Principle 3 of the UN High Commissioner’s Recommended Principles and Guidelines on Human Rights and Human Trafficking, Addendum to the Report of the United Nations High Commissioner for Human Rights to the Economic and Social Council, UN document E/2002/68/Add.1, 20 May 2002. 
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�	UNODC, Global Report on TIP. February 2009.
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�	Costa,UNODC – Global Report on TIP. February 2009.
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�	Guideline 2, Paragraph 6.


�	Report by OHCHR - � HYPERLINK "http://www2.ohchr.org/english/issues/migration/taskforce/docs/administrativedetentionrev5.pdf"��http://www2.ohchr.org/english/issues/migration/taskforce/docs/administrativedetentionrev5.pdf� – accessed 13th October 2009. 
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�	Article 10, ICCPR.  - Thailand ratified ICCPR, 1996.


�� HYPERLINK "http://www2.ohchr.org/english/issues/migration/taskforce/docs/administrativedetentionrev5.pdf"��	http://www2.ohchr.org/english/issues/migration/taskforce/docs/administrativedetentionrev5.pdf� – accessed 13th October2009. 


�	Klein, Naomi. 2007. 'Shock Doctrine'. Metropolitan Banks.
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�	National Education Act B.E 2542 (1999).
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�	Annex; copy of Questionnaire provided by UNIAP.
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�	Data from a number of field interviews.


�	Gangpressed is the act of providing enough alcohol to workers, and once intoxicated placing them on boats without their knowledge.


�	Reports by Human Rights Watch.
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�	 There is little access for local NGOs to incorporate their experiences in this several page analysis. EMPOWER, an organisation based in Chiang Mai, Thailand has requested to have an input to the TIP Report however, they were not allowed and the mechanisms to produce shadow reports are not established according to those questioned�. 
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