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Abstract

This study aimed to establish why children born outside marriage (CBOM) are discriminated against. While working as a Probation and Social Welfare Officer (PSWO) in Kaberamaido District, the author of this paper came face to face with problems concerning CBOM. These children suffer many specific and unique disadvantages. No single actor is addressing them as a group. At best they are targeted as part of all children considered vulnerable in the National Orphans and other Vulnerable Children (OVC) policy of Uganda. Kaberamaido District located in the North Eastern region of Uganda still operates along very strong customary norms and ties which often seem to conflict with international and national laws. According to the findings of this study, although there is much need, the problems of CBOM are not considered an issue possibly because illegitimacy is not seen as a problem given the patriarchal nature of Ugandan society which respects and recognises men who have many women and children. Data gathered through 19 individual interviews, and the mobilization of one entire selected village to draw the village map and plot all households marking those with children or adults born outside marriage (BOM) provided a wealth of relevant and unique information. Different focus groups were formed and individuals were identified for life histories. The situation was reported as bad, characterised by discrimination and lack of basic necessities. Many children live with other care givers than their biological parents. In most cases these care givers may have their own children to look after as well, who might take precedence. In the village population of 302 persons including 122 children sampled, 96 including 10 CBOM were present. Nine of these children were below five years of age. ‘Illegitimacy’ is not a new phenomenon and could therefore be treated as something that has come to stay and requiring durable solutions. 

Relevance to Development Studies

 Attitudes towards children and their treatment reflect values of the society involved and situations of children indicate its level of development. Increasingly, children and youth are affected by poverty, insecurity, abuse and neglect, forced migration, HIV/AIDS, inadequate education and health service provision. Although they need care and protection, problems of CBOM are hidden most of the time. Policy is needed to ensure that their rights to protection, survival, development and participation are met. The stability of a community and its development depends heavily on how much it invests in its human capital. Addressing the plight of CBOM means that they are nurtured in an environment that develops their fullest potential, rather than destitution and feelings of revenge ​– which are potential sources of conflict and crime that retard development. According to UNDP (2001:9 in Cypher and Dietz, 2004:47): 

‘Human development … is about creating an environment in which people can develop their full potential and lead productive lives. People are the real wealth of nations’. 

Keywords and concepts
Illegitimacy, Child Rights, Discrimination, Uganda, Kaberamaido, Culture, Custody and Guardianship
Chapter 1 Introduction

This chapter presents an introduction to this study, the problem statement, the context in which illegitimacy occurs in Uganda, the study’s objectives, relevance and justification, the research questions, a detailed methodology and an insight in to the limitations of the study.


The subjects of this study, CBOM/wedlock, non marital children or ‘illegitimate’ children, are children born to a woman and a man not married to one another. In Ugandan law, the status of such a child is legitimized by subsequent marriage of the parents. It should however be recognised that ‘illegitimacy’ is a social construct defined by space, class and social cultural factors like ethnicity and history. Among educated people and in contemporary times, ‘illegitimacy’ may not be seen as a problem, just as in slum dwelling neighbourhoods characterised by single parent households where virtually every household has a CBOM. Yet in rural communities with strong cultural ties illegitimacy will be a problem. An example is payment of bride wealth in North Eastern Uganda, a trans-culturally cherished norm assumed to legitimise unions between a man and a woman; and the children born in such unions. 


This study focused on the question why CBOM are not treated as a group in need of equal treatment just like other vulnerable children (e.g. children affected by HIV/AIDS or by armed conflict, children in conflict with the law or disabled children. After all CBOM also suffer from discrimination, vulnerabilities and disadvantages due to their ‘illegitimate’ status and being treated as such. 
Not a single study was previously undertaken on this subject in Uganda. Therefore, at times reference will be made to resource materials from other countries especially in Africa where the same cultural norms concerning illegitimacy operate and a few others elsewhere in which ‘illegitimacy’ was looked at as a problem. All this is backed by the writer’s experiences as a child protection officer for over six years.  This is a big challenge but at the same time makes this study of great relevance because, however limited the scope, it is a credible piece of work documenting the state of CBOM in Kaberamaido district and possibly Uganda.
1.1 Problem Statement

In Kaberamaido district, usually at least one among the children born to rural women of almost all age groups is a CBOM. While according to Dr. Ebanyat, Assistant Commissioner for Health in the Ministry of Health the overall teenage pregnancy rate in Uganda dropped from 45% in 1995 to 31% in 2002 (The New Vision 2002:1), the number of illegitimate children in the rural areas of Kaberamaido appears to be growing. Unlike in the past, many girls and women are having children before marriage. These children are mostly conceived in teenage/adolescent years and often are products of cohabitation/trial marriage which did not result in marriage, the result of rape, defilement
, or ‘accidental’ pregnancy
. The fathers could have denied responsibility, failed to provide maintenance, are not known, or may have stubbornly rejected the children. This happens often in Kaberamaido district and else where as a Zimbabwean example illustrates. According to Ncube 1998:174-175:

…..fathers of non marital children either do not acknowledge paternity 
of their children or where they do, they are not interested in asserting 
any traditional 
rights they may have. This suggests that men have had 
very little interest in taking responsibility for the up bringing of their 
non marital children. 


When accepted, the children often live with their fathers on fulfilment of customary or legal norms. In these cases the children are often restricted from visiting their mothers as the case following case in Zimbabwe further illustrates;
Once the father liberated
 his child from the authority of the child’s mother’s family, that child then fell under his full guardianship and 
custody to the complete exclusion of the mother who then ceased to have any legal connection with the child. (Armstrong, 1995:11-13 in Ncube 1998:164)


Some children live with their mothers in single parent households but in most cases the children are left behind with grand parents or any willing close relative especially when their mothers choose to get married. As with most of the volunteer care givers, often the motives are hidden. Some may be exploitative because they are in need of the services that the children will render in the household. Based on bad past experiences shared with responsible men, some mothers completely deny the children knowledge of their fathers or custody by them. In terms of rights, these children lack a true sense of belonging which contravenes articles 7 and 8 of the UNCRC further discussed in chapter 2. Although CBOM in such a case have no choice, McLanahan and Sandefur note that: 


Growing up with only one biological parent frequently deprives children of 
important economic, parental and community resources and that deprivation 
ultimately undermines their chances of future success (1994:13) 

This may be true because in the above process children are denied paternal love, care and other emotional needs. In these scenarios, children may engage in work not proportional to their age and depending on the caretaker, they are denied education and have unmet health needs as well. Much depends on the ability of the present care giver, the father and the mother. Many times CBOM stay home to substitute family labour, their fees are paid late and they are the ones who inherit clothes from others. This uncertainty in their treatment is not new: Brandt and Rozin (1997:252) wrote that:


Mixed feelings also existed about illegitimate children in traditional 
societies. 
Existence of softer, sometimes affectionate language like by-blow, 
catch out, 
chance child, filius populi, love child, woods colt, 
natural 
child, which again 
express commonness and tolerance of illicit sex and care of its offspring most 
times a double standard. It is seen as reproducing wrong doing, at the same 
time deviant and normal, not recommended but inevitable and expected. 



Although customary law dictates, financial gain is one of the main reasons for clinging on to the CBOM despite knowledge of the capacity held by the children’s fathers to offer protection and support. Some times conflicts arise over who receives her bride price because many people claim parental responsibility between the grandees, uncle, mother and biological father, or even a step father. This does not mean that all is well for the boys, their case may be worse because on the death of the care giver; depending on their age, they may be seen as a threat and sometimes asked to look for their fathers from whom to claim inheritance on land.  This happens on attainment of puberty. Unless granted property rights by grandees, in many families CBOM have no rights. Many times they do not make claims for basic needs. Where they do, they often go through their step brothers or sisters yet in most cases children easily approach their mothers for their needs with her being the parent that spends most time with the children. 


There is no statutory provision which could be interpreted as remotely altering or modifying this position. It is only in circumstances where there is no boy child in some families that the boys BOM are treated equally for he may offer security to the grand parents and their land. For successful inheritance, fathers should write a will otherwise relatives may grab property from widows and their (il)legitimate children. According to de Bruin et al. (2008:36):


Most countries do not have specific legislation establishing and 
guaranteeing a 
child’s right to inheritance, and such rights are usually 
governed by customary laws, which are often discriminatory against 
children and particularly those born out of wedlock. 

‘Illegitimate’ should be included in wills when they are introduced. Otherwise the Succession Act section 28 (a) states: ‘(i) the customary heir shall receive 1 %, (ii) the wives shall receive 15%, (iii) the dependent relative shall receive 9% (iv) the lineal descendants shall receive 75% of the whole of the property of the intestate’ (pg 20)

Weaknesses in the judicial and government systems worsened by financial handicaps limit the government’s capacity to bring to book perpetrators such as irresponsible mothers who deny children paternal support and custody or fathers who deny parental responsibility of their children. For example, some mothers get married and then simply ‘disappear,’ this has been witnessed elsewhere too, like in Zimbabwe where it is said that, ‘they go to town, get pregnant and give birth and then come here to dump the child with the grand parents.’ (Ncube1998: 168) 


Some fathers trust their ‘pockets’
, while others think that they are too poor to take on an ‘extra load’
. This position is shared by Rwezaura who thinks that among other factors non marital children are in a precarious position is that ‘their fathers discriminate against them because they have other children of the marriage for whom they are likely to provide better’ (2000:15) CBOM in Uganda therefore suffer from all kinds of marginalization and discrimination, similar to other vulnerable children. 
The Orphans and other Vulnerable Children’s (OVC) policy that defines the framework to guide Uganda’s approach to assisting OVCs does not include them in its listing, the Children’s Act in Uganda and the United Nations Convention on the Rights of the Child (UNCRC) only partly offers an explicit position on the status and rights of these children and on the need for their special treatment. The national OVC policy refers among others to orphans, abandoned children, children living in poor house holds, children with disabilities, child labourers, children in need of legal protection, street children and children living in child headed house holds. (Census 2002:102) Accordingly, children who fall within any of these categories are considered vulnerable. 

The Ugandan government department of Probation and Social Welfare (PSW) targets all vulnerable children, supposedly including CBOM, yet it is one of the most relevant but least funded government departments in Uganda. According to the UCRNN alternative report (2002:14):


The Office of Probation and Social Welfare (PSWO), that is the Local 
and Central governments technical agency charged with ensuring the 
care and protection of children, is still lacking in terms of both financial 
and human resources, see Government Report (GR) Section 2.2.2 (25). 

1.2 Context of the problem 
‘Illegitimacy’ or unwed motherhood is not a new phenomenon. It has always existed but the focus was often the causes, effects and solutions for the mothers than on the children. Factors cultural and market driven are also identified as putting children of unmarried mothers at risk and is one context in which their discrimination and neglect takes place. This research in addition situates children’s vulnerability in the context of patriarchal power because societal norms approve of men to have as many women and therefore children as possible which are recognised as power and wealth. Uganda being a patriarchal and patrilineal society means that children belong to their father’s lineage, giving custody rights to the fathers. In relation to this, Alule Ministry of Gender Labour and Social Development (MOGLSD) during his interview gave an elaborate explanation attached in annex 3.   Tibatemwa (1995:63) follows that:

A patriarchal society applies different rules to men and women’s sexual behaviour. It gives a man freedom to engage in pre-marital and extra 
marital sex and even sire children, while it ostracises his female partner in the same act. The consequent social, economic and emotional burdens that a woman suffers from having a child from such a union may drive her in to a decision to bring the life of that child to an end. 

Many girls/women feel forced to dump
 CBOM for fear of rejection, stigma and discrimination. Women also sacrifice themselves the children’s and many stay in unhappy relationships in order to look after their children. Those who try to leave are reminded that they are women, and therefore wives and mothers without realisation that they are human beings with rights. For many people therefore:

 
A bad marriage is better than no marriage and this is often impressed 
on a Woman who desires to divorce. In addition, for most women, 
leaving 
the marriage would mean leaving their children with the husbands and 
often in the hands of their husbands' ‘other women’ (Tibatemwa 1995:59). 


To understand why women leave their children for marriage, it is important to acknowledge that the decisions stem from the context and social controls therein. In Uganda ‘men don’t easily accept a woman with another man’s child. If the girl is interested in the man, she will painfully leave her child. Patriarchy also results in the male’s absolute control of family wealth thereby denying women a say in the property they helped to acquire. Some men do not want the women to send home any support to their children and in that case accuse them of stealing or looting family property. 

The socio-economic realities in Uganda makes women dependant on men and marriage. The effect this has is that, ‘women’s success in society is attributed to marriage, making women recognise absolute necessity to hold on to a man’ (Tibatemwa 1995: 63).  
The preceding sections have illustrated how a mix of so many interrelated forces is causing the bad pictures of the situation of CBOM.  With a combined effort of all relevant actors, these forces could be unpacked basing on application of relevant current laws and their effect reduced for the benefit of CBOM.

1.3 Objectives, Relevance and Justification   
The main research objectives of this paper are to:

· document the magnitude of the problems that CBOM in Uganda are facing, with special emphasis on Kaberamaido 

District
· examine why there has been little focus on the problems and rights of CBOM
· find out whether interventions have been made for the benefit of CBOM in Kaberamaido or elsewhere in Uganda, and if so, what results were achieved
· considering the challenges involved, generate insights and 

recommendations on how main duty bearers should intensify 
their efforts to realize the rights of CBOM in Kaberamaido 

‘Illegitimate’ children did not choose to be in the situations they find themselves in. They are children in need of proper care and support just like all other vulnerable children. Yet, it appears that across Uganda, and especially in Kaberamaido there is no mechanism for finding most of them a life to enjoy as their fathers, mothers and sometimes ‘assumed’ caretakers exploit and abuse them. Government also seems not to specifically target and include them in its laws, policies and plans. There is therefore an urgent need to take action. The justification and relevance of this paper lies in the fact that it seeks to feed the sense of urgency required for such action to occur, and to guide the contents of such action. Kaberamaido district is specifically chosen because it represents the broader situation in Northern and Eastern Uganda which share common cultural traditions. (See details in the methodology section and Ugandan map in annex 4)
1.4 Research questions
This paper addressed the following specific research questions:

1. What is the situation of CBOM in Uganda, with special emphasis on 
Kaberamaido district? 
2. Why has this issue received little attention so far? Is existing knowledge 
(including literature) on the existence and magnitude of the problem 
too limited to trigger action to improve the situation of CBOM?

3. Are CBOM in need of equal treatment measures, like for example 
children affected by HIV/AIDS and armed conflict; children in 
conflict with the law or children with a disability and other child 
considered vulnerable? 
4. Do CBOM have a right to equal treatment? If so, what are the 
implications and who are the duty bearers?

5. What should be done by government and other duty bearers to better 
realize the rights of CBOM in Kaberamaido district?
1.5 Research methodology: 
The study was under taken in Kaberamaido District, a rural community in North Eastern Uganda. It is located West of Soroti District bordered by districts of Amolatar in the Southwest, Dokolo in the West and Northwest, Lira in the North, Amuria in the Northeast, Soroti in the East and Lake Kyoga in the South and Southeast. The District Headquarters is situated at Kaberamaido Town Council; approximately 434Km from Kampala city, the capital of Uganda. It attained district status in July 2001 through an Act of Parliament but formerly part of Soroti district whose main town attained status of Headquarters of Teso region in 1912. (District website)   

Omwony ‘A’ village was purposively selected for good attendance record in community meetings while Okapel Parish and Kaberamaido sub-county were a random selection. Kaberamaido was selected because the researcher has lived and worked there for years, came in to contact with the problem of ‘illegitimacy’ and is familiar with the operations of systems in different organisations and at different levels. This was useful in mobilising the communities and accessing information on time. 
1.5.1 The sample and the process:
Overall, 19 persons at international, national and district level participated in the study.  These are persons involved in legal and policy processes and can influence policy; administration of justice and implementation of laws relating to children or otherwise have relevant knowledge of the topic of this study. A list is provided at Annex 1. 

At community level, a meeting was held with the Local Council Committee members during which a village map was drawn. On this map all households
 were plotted. The names of household heads and all households with children/adults BOM were marked. These included households with: married women having CBOM; adult former ‘illegitimate’ children; married men with CBOM; and girls/single women still at home with CBOM. In the next meeting, the whole of Omwony ‘A’ village was mobilized although not every body turned up. The community was presented this map and asked to fill in any missing information, which was dully done. All of this was undertaken to generate some statistics on the total number of CBOM in the village, as a way of measuring the magnitude of the problem. 
According to the LC1 Chairperson
, the village is made up of 66 households and 302 inhabitants, including 122 children. Table 1 below, shows the composition of the community members that turned up for the meeting and were the basis for forming different focus groups. (Former) CBOM participated e.g. by telling their life experiences. Family heads participated because they are in charge of every day responsibility for this group of children in many clans. All the other persons are confronted with the phenomenon time and again.
Table 1 Showing persons by category present during the community meeting
	S/N
	Group category


	Number of people

	1. 
	Adult persons BOM
	3

	2. 
	 Single women with CBOM
	3

	3. 
	Married women
	                        20 (2 groups)

	4. 
	Married men
	                        24 (2 groups)

	5. 
	Family heads with dependant CBOM
	           11(4M 7F)

	6. 
	Children above 12 BOM 
	1

	7. 
	Married men with CBOM
	2

	8. 
	Married women with CBOM
	9

	9. 
	Un married men (youth)
	4

	10. 
	Total number of CBOM present
	10

	11. 
	Local Council Committee members
	9

	12. 
	Total persons present
	96


Source: Own creation 
1.5.2 Interview method:
Semi-structured individual interviews were conducted for all representatives of organisations and institutions listed in the annex 1. Focus Group Discussions (FGDs) using question guides were conducted with married women; married men; care-taking family heads; married women with CBOM and not living with them; and local council committee members. Life histories were taken for adult persons BOM; single mothers with CBOM and still living with their parents; and married men with CBOM (See stories in annex 3). The youth and other CBOM less than 12 years old did not participate because the children were too young.

1.5.3 Lack of Data:
As will be seen, there is not much empirical material on the state of CBOM in Uganda. Thus the paper had to drawn heavily on experiences of the researcher and literature from other countries in which CBOM are in almost similar conditions of discrimination, disadvantage and suffering. The relevant materials reviewed include academic literature; the UNCRC and the ACRWC; the Constitution, Children’s and Succession Acts of Uganda and; A compendium of laws relating to marriages; the OVC policy, District and MOGLSD Publications; and key NGO reports from UCRNN, RHU, ANPPCAN and LEMU among others. Client records in relevant offices showed details of different reported cases of child abuse; mothers claiming support for children; and men claiming custody of their children. However, there was no disaggregation by marital status of complainants which made it difficult to select particular case studies.   
1.6 Limitations of the study:

The study was based on just one village in the entire sub county, district and region due to scarcity of financial resources and limited time. Being completely a new field of study and intervention in Uganda, the interviews mainly generated information about the situation of CBOM in Kaberamaido. The findings should not automatically be generalised for the country, but certainly could reflect the situation in other villages in Kaberamaido and sections of the region. 
Failure to meet a street children’s organisation and babies home was another big set back to the study, because a number of respondents claimed that many street children are BOM and leave home due to mistreatment from step mothers and other care givers. The only street children’s agency known to the author, to which many organisations made reference, had shifted location and no information existed of the new location. As for the babies home, the few contacted deliberately refused to give audience. 
As stated earlier the study is based on work experience of the researcher in the PSWO.  The relevant PSWO case records would have been useful inputs in to this research.  However, at the time of this study, the record book that contained most of the previous records with well disaggregated data (especially on marital status of clients receiving help) had been misplaced. It was difficult to find other case records due to poor case management and lack of disaggregated data and case detail. Access to court files and CID records was denied because that is only possible for the DPP and lawyers. It was further difficult to meet Ministry officials during the planned week being a youth week in Uganda during which preparations for youth day celebrations were being made. On second attempt, most people were out for the funeral of a colleague although I was able to speak to one suitable substitute. Not all interviews with persons targeted yielded results because some of them completely lacked knowledge of the subject. Some others made reference to other organisations and documents. All of them were however awakened to the issue which they agreed was serious and often had never crossed their mind before. 

1.7 Structure of the paper:

Chapter two clarifies the terms that are in use to refer to CBOM and explains

 the terminology used in this paper. Relevant conceptual and legal frameworks 
underlying the paper are also discussed in chapter 2, and some socio-cultural 
and legal implications for the study are identified. Chapter three dives into the 
findings of the study as revealed by the interviewees and brings out the 
situation of CBOM in Kaberamaido, the attitudes and perceptions exhibited 
on them and their mothers, and the magnitude of their problem in terms of 
numbers and factors causing their suffering as experienced. Chapter four 
presents existing governmental and non governmental interventions and some 
of the challenges that come up in addressing the problems of CBOM. Chapter 
five draws overall conclusions and sketches key agendas for future action.  This
 paper also has a number of annexes. Annex 1 presents a table listing individual 
respondents who participated in the study with their interview dates and 
location. Annex 2 contains excerpts of law provisions discussed in chapter 2. 
Annex 3 is a compilation of life histories discussed earlier and other individual 
interview details, while annex 4 contains maps of Uganda, Kaberamaido 
district and Omwony A village. 

Chapter 2 A Theoretical Framework

According to Brandt and Rozin (1997:251): 
Traditionally, teenage pregnancy and out of wedlock births were two quite different matters, the former normal and even normative, the 
latter a matter of substantial social and moral concern.

In the US, however, the phenomena have been joined to form ‘a single social problem and became part of the expansion of 
the welfare state demanding states to control sexual immorality in regard to prostitution, birth control, age of consent, female juvenile delinquency, censorship as well as unwed motherhood.’(Ibid 1997:252) 


Historical research demographically proves that in pre-modern and modern times, conception before marriage was the common and predominant pattern with no legal or ethical problems a rising as long as the relation was legitimated by a marriage before or after child birth. However, ‘the worry for ‘illegitimate’ children was well founded, for even in very ancient and ‘simple’ societies, children born without social fathers were often in trouble.’ (ibid 1997:251) Many times they had no inheritance rights, considered outcasts altogether, bastards-mongrel, misbegotten or base born, blackguard or knave, in-genuine, inauthentic and child without family, all depicting them negatively.


Because unwed motherhood is often presented as a moral issue, social workers addressing its stigma have questioned whether it was a result of a free moral choice considering the existence of various social influences. During the Elizabethan era, social workers blamed it on ‘broken homes’ and ‘disorganised neighbourhoods’ (Vincent 1961:19 in ibid 1997:257), because it often occurred in poor and immigrant neighbourhoods, making it considered a phenomenon of poverty. Deprivation, bad neighbourhoods and companions have further been blamed since some poor girls strayed and others did not. Some girls therefore sought ‘unwholesome fun; a notion which the social workers further criticized as double standard analysis because it problematized only the behaviour of girls not that of boys.  This relates closely to the perceptions on the matter in Uganda where some parents in the past sent away their daughters after pregnancy for disgracing the family.
2.1 Terminology
Different authors have used different terms to refer to the same category of children. For example, non marital children, ‘illegitimate’ children, out of wedlock births and CBOM. Some of these terms carry negative connotations and therefore stigmatize the children and their mothers. Outside wedlock would imply that all marriages in Uganda are wedded in church therefore involving one man and one wife and only the ‘expected’ legitimate children. This is very wrong because there are many types of marriage all recognised by law, some of them polygamous and very ‘loosely’ defined. According to Uganda NCC
 (1994:119):


Marriages take many forms: civil, religious and customary marriages are 
all recognised by law. Christian church marriages prescribe 
monogamy; 
Muslim and customary marriages can be 
polygamous. People may also 
engage in less formal consensual unions that are essentially common law 
marriages but lack legal ratification, religious ceremony or 
payment of 
cultural bride price. If a woman in such a union bore a child with a 
man, this 
usually gives her the status of ‘wife’ 

This paper will not go into defining marriages in Uganda. After all, even within the most legalised/formalised of marriages, many men have children ‘scattered’ everywhere. 
Harmonising the terminology to be used in this paper is more useful. This paper uses ‘CBOM’ because that is a factual and relatively neutral qualification.  The situation could arise from a woman’s choice or she may have had no control over the pregnancy. The tern ‘non-marital’, as used by Ncube, assumes that all children have to be born in marriage (BIM) and reproduces female subordination.  According to Awich, a member of the UN Committee on the Rights of the Child (CRC), at global level the committee is confronted with the problem involved. The Committee has addressed it under different themes and at times uses the word ‘illegitimacy’, but only in quotation marks. According to his interview, ‘The CRC does not envisage the usage of the word ‘illegitimate’. If it appears in our documents, we are quoting and it will appear in quotes.’ 
2.2 Theoretical Reflections on (ill) legitimacy 


Hartley 1975:4 defines the concept illegitimacy as ‘the state of being of illegitimate birth (from Latin illegitimus or ‘not in accord with the law’) that is, born outside a legal marital unit’. This relates to the common law position on the subject, which says that, the ‘illegitimate’ status of such a child can be legitimized by marriage of the parents. She outlines types of illegitimacy to include: 


concubinage, adulterous only the man married; union of a person in a celibate status with either another celibate or non celibate; adulterous with only woman being married, adulterous with both parties being married; incestuous, brother-sister, father-daughter, mother-son. (Hartley 1975:9)
The nationality of an ‘illegitimate’ child is usually that of the mother. Depending on the relevant law, illegitimacy affects inheritance rights with respect to a father and may give rise to actions for judicial determination of paternity and subsequent economic responsibility towards the child.        
According to Teichman (1982:32):
A woman who has never been married cannot in any circumstances give birth to a legitimate child. A married woman with a living husband can give birth to an illegitimate child. Generally but not always, such a 
child will be an adulterine bastard. If the husband dies, those with interest in his estate may in certain circumstances ask for a ruling by a competent court as to the legitimacy or otherwise of the wife’s children. 


His worship Batema, Deputy Registrar at court in an interview revealed that under cohabitation relationships, a child is considered legitimate just as one born in a marital relationship. In his perception ‘It is only wrong practice not to marry or formalise the relationship, but ‘the child belongs to the father’. 

In an interview with Emusu a clan leader about ‘illegitimacy’ in Kaberamaido district, ‘in the past under the Kumam culture of a tribe living in what now is the Kaberamaido District, pregnancy ‘outside’ marriage was seen as criminal, a bad act and immoral for a girl/boy and the parents of such children. The child involved was caned before the clan.’ Emusu who doubles as district speaker in the local government (LG) said that his father had told him that a boy who had made a girl pregnant before marriage would be paraded before the clan naked and asked to point his private parts telling it, ‘it’s you who brought me trouble’. (See full story in annex 3) 
According to Teichman (1982:4) again:

Quite a few people born out of wedlock are legitimized before they grow up, either by subsequent marriage of their parents or by adoption. Of those who remain illegitimate, many suffer from some degree of social, legal and financial disadvantage. 
Illegitimacy may have deep and long-lasting impact on the children involved. Davis noted in 1972 that: 
Although the means of prevention are clearly at hand, illegitimacy seems to be far from disappearing. It remains important to understand illegitimacy better than we now do, particularly influences motivating women to make this choice and even more important, the effect that being born illegitimate has on the later development of the child. (Sklar and Berkov, 1973:288) 
Instead of abolition, this paper calls for community acceptance of the phenomenon of CBOM and for government measures to reduce the negative impact that being BOM has on affected children. 

2.2.1 Guardianship and custody: 
These two notions are important in this study because CBOM often do not live with (one of) their biological parents. The two concepts then apply for whoever takes parental responsibility of such a child. According to Bernard et al 1990 in Ncube et al (1998:188-189)


The capacity of a person to administer the child’s estate on his behalf 
and to 
assist this child in the performance of juristic acts’ is termed 
guardianship while Custody is a parent’s right to have the child physically 
living with him or her.

This study revealed that mostly grand mothers offer guardianship. Grand fathers only assist in case of compensation from the father of the child. If he does not pay, the grandees follow him up and he is asked to pay and bringing him the child with the reason that they can not look after the child when the father exists. However, clan laws dictate that parents cannot take away the child from the maternal family. This in practice happens only when there is a lack of children in such a family to the extent that compensation will be rejected. In the absence of the grand parents, the maternal uncle becomes the next in line adoptive parent but having his own children, means a lot for CBOM.  It was reported that at this point the children realise that the person they call daddy is actually not their father. Most respondents agreed that the best option should be for the CBOM to live with their father and his other CBIM or meet their needs as they live with their mother. 


Generally issues of parentage, custody and guardianship were reported to differ from culture to culture. Some men take their children even when still very young, others do not claim at all. The interviews conducted revealed that, most of the time family circumstances determine whether or not men take the child. According to interviewee Kutosi, a court clerk, granting custody is a difficult process because you cannot easily determine the best person to offer custody to although generally children prefer to stay with their mothers when asked.

The research revealed that in Omwony A village in Kaberamaido some families do not claim compensation, while others even bargained. Some did not engage in any meeting and therefore did not pay or take the children. In some families, before compensation a fine is paid for disorganising the girl’s education after conception, while compensation may also be paid at a later stage in the life of a child valued annually
 when a man appears to claim custody. Paying compensation is treated as tradition (‘eswil me etok’) passed on from generation to generation. Omal LC1 Chairperson was revealed that they inherited it from their fathers and could not tell when/who introduced it. The clan law previously prescribed one cow/bull, a cow ‘ready for fertilization’ for a girl child and a bull for a boy child. Cows are scarce and poverty is biting. In practice ‘people give any sex even very young ones but ‘a good muko’ (in law) gives what he expects will please the grandparents’ (Elamu FGD LC Committee.) Culture is increasingly becoming ignored, unlike in the past when it was strongly enforced. Today where there is no cattle, equivalent cash payment is made. Sometimes the child is given out free due to poverty or because the family which the child will join has a good reputation. 

2.3 Theoretical Reflections on Children’s Rights

A number of human rights frame works could address the situation of CBOM, at international and national levels. Internationally, Uganda is a state party to the CRC and the African Charter on the Rights and Welfare of the African Child (ACRWC). The Children’s Act, Constitution and National OVC Policy are important at national level. Uganda ratified both the CRC and ACRWC. It adopted the Children’s Act Cap 59 of the laws of Uganda on August 1st 1997. According to Alule (MOGLSD) in an interview revealed that before the children’s Act was enacted, there used to be an Affiliation Act which catered for CBOM. This Act provided for responsibility and contribution orders to support children born out of wedlock. The Children’s Act however states that, regardless of the birth status of children, it is the only Act in place treating all ‘children as children’. Unlike the Affiliation Act which charged only the father with responsibility to contribute, the children’s act gives responsibility to all parents. It also recognises that some children are more vulnerable than others. Alule suggested that CBOM could possibly qualify for that qualification, although both vulnerability and the causes differ and such differences should be taken in to account. 

This study works with notions of Rights Based Approaches (RBAs), non discrimination and social justice among others. A RBA to development is selected because it,
frames problems as rights, linked to international, national and customary standards, emphasizes capacity and agency of rights holders and engages and holds duty bearers accountable for meeting their obligations’ CARE/OXFAM America (2007:27) 


The paper also builds on the socio legal theory or framing in presenting the lived experience of the law by CBOM. Different national legislations seem to be in contradiction with the international norms, thereby limiting the capacity of these children to claim their rights. All this happens in the face of government charged with full responsibility to respect, protect and fulfil the rights and needs of its children. 

2.3.1 The Substance of relevant international laws:
The CRC is the first legally binding international instrument to incorporate the full range of human rights- civil, cultural, economic, political and social rights of children. World leaders (including Ugandan) decided that children needed a special convention just for them because people under 18 years old often need special care and protection that adults do not. Child Rights are interdependent and indivisible, so we can not ensure some rights at the expense of others. (UNICEF) The implementation mechanism of this law in Uganda has a lot of loopholes.

Monitoring agencies, United Nations Children’s Fund (UNICEF), Uganda Child Rights NGO Network (UCRNN) that writes the shadow report on the state of Ugandan children and implementers including government agencies have not realised that the practices in Kaberamaido district may contravene this article. If these were established, then actions were required.


Customary law is still a powerful force in Uganda. It often conflicts with provisions of the CRC, such as Article 3 (1), the best interest of the child whose details are provided in annex 2. This is because the extended family still acts as a support network presenting very many potential care givers and promoting resolution of conflicts in the villages through LCs who base their work on their customs which are rarely in the best interest of the child. For example, LCs abate child rights violation in conflicts where maternal relatives are unwilling to relinquish custody to the child’s father just because compensation was not paid while a child may be out of school due to lack of fees and the mother is married.  Even if the LCs were to base on the law, they have very limited knowledge because they are elected after every five years. Those trained may not be re-elected.  


CRC Articles 7 (1) on the right to birth registration, a name, to acquire a nationality and to know and be cared for by his or her parents and 8 on a child’s right to preserve his or her identity, including nationality, name and family relations are all formally replicated in national laws, although practice may be different. Birth registration for instance is not yet rolled out in the entire district and country.

The African Charter on the Rights and Welfare of the African Child was adopted in order to supplement, complement and give the CRC specific application within the African context. According to the African Child Policy Forum (2009), 

the CRC lacks an ‘African touch’ and is not strong or explicit enough with regards to areas like sexual abuse, protection of the girl child, child soldiers, child marriages and protection against harmful traditional practices which are a serious challenge in Africa.

Given this, one would expect that its articles 1(3) and 21 on protection against harmful social and cultural practices
 to have taken root in many African states. Yet there are burning issues in these realms in most countries including Uganda. CRC committee member Awich interviewed said:

Legislation in Uganda is as clear as the convention although practice is 
different; and in such a case, what the UN does as recommendation is 
ask for people to research the matter and bodies like UNICEF to 
follow up 
because the state has committed itself to the treaty body.

2.3.2 Relevant national laws:  
As explained above, in its legal framework Uganda does not discriminate against children because of birth status. After ratification of the CRC and ACRWC it has taken commendable steps to domesticate these treaties by formulating the Children’s Act (2004). It established various implementing bodies such as the National Council for Children (NCC) under the MOGLSD; the CFPU of the Uganda Police Force Authority and the Family and Children’s Courts (FCC). The Constitution of the Republic of Uganda considers children as a special vulnerable group with unique rights. 
The government of Uganda has further opened up space for the civil society to establish and implement programs geared towards offering special protection to children in all situations as spelt out in the NGO Amendments Act 2006 and the Constitution. (ANNPCAN 2007)


The Children’s Act is seen to generalise every child as equal with equal rights. But most of the key interviewees concurred that it is a weak legislation and needs strengthening. According to Part 1, (n) “parent” means the biological mother or father or adoptive mother or father of a child. Part 1 (o) “parental responsibility” means all rights, duties, powers, responsibilities and authority which by law a parent of a child has in relation to the child. In practice however, the biological parents are not always undertaking their parental responsibility and adoptive processes are not always formalised. Usually a child moves in to any relatives home with no binding obligation on the part of any such assumed adoptive parent to treat the child as his/her own child. 


Most of the other relevant provisions to this study are close to or a direct replica of the UNCRC, ACRWC or constitution but of no meaningful use to CBOM. Examples are provisions on the child’s right to stay with parents, the duty to maintain a child, parental responsibility, protection from harmful customary practices and safeguarding children by LCs; all contained in sections 2, 5, 6, 7 and 10 respectively- detailed in annex 2.  Later chapters will show how many CBOM almost lead independent lives like adults with no proper guidance. Many processes relating to them are not done in their interest and their own parents have very limited parental responsibility towards them. As far as sections 67-72 on declaration, proof, evidence and effect of declaration of parentage-presented in annex 2 are concerned, the rural community especially affected children do not know about these provisions.  Even if ignorance of the law is said to be no defence, there should be effort to educate the masses on the existing laws.

2.3.3 Mother’s rights and Children’s Rights
While seeking to promote the rights of CBOM, it should be noted that the mother too has rights. According to Nnamatovu (1992:2): 

The maintenance of children born out of wedlock by single mothers is 
an important issue in the women’s legal rights because the rights of 
these children are inextricably linked to those of their mothers. 


An example of such a right is the right to get married. The main problem single mothers often have is that children block their marriage/remarriage. Other problems single mothers have that may affect enjoyment of their rights in relation to their children’s rights is challenges in property ownership and limited control over their own children conditioned by the ‘ascribed social status’ that culture gives them. All these lead to their children taking responsibility beyond their age.  The children still rely on their mothers to invoke the law on their behalf. In the same vein, McLanahan and Sandefur 1994:3 note that: 


……When the father lives in a separate household, he is usually less 
committed to the child and less trusting of the child’s mother. Hence he is 
less willing to invest time and money in the child’s welfare.

With unequal gender relations in society, many aspects of Ugandan legislations sanction female subordination. For example, the law of marriage, section 3 (1 and 2) allows polygamy and not polyandry. (The LDC 1998:109) The law of divorce (see annex 2) requires more stringent grounds for a wife to initiate divorce than a husband to do so; it dispossesses an adulterous wife but not an adulterous husband and; and the law of succession and inheritance make it more likely that a man than for a woman to inherit land and other property. For example:

‘Legal heir’ means the living relative nearest in degree to an intestate under the provisions set out in part III to this Act together with and as varied by the following provisions, (b) where there is equality under the foregoing paragraph, a male shall be preferred to a female. (Succession Act 1972:15)

These obviously affect the rights of CBOM and there is no doubt that the law is a reflection of particular societal values. 
2.4 Conclusions and implications for the study:

Based on these challenges and contradictions in the laws, the main problem visibly identified is lack of political will on the part of leaders for which change is being advocated. In the alternative report on the state of children in Uganda, Government’s role was identified as ‘creating an enabling environment’.  It was therefore recommended that:


Government should focus on policy and legal development for the 
vulnerable 
children outside health and education to ensure a 
comprehensive approach 
to the well being of children in Uganda, accompanied by adequate financial 
and political support for their implementation. (UCRNN 2002:56) 

Chapter 3 Children Born Outside Marriage in Kaberamaido – Facts and Causes

This chapter offers a detailed presentation of the research findings on the situation of CBOM, attitudes towards them- positive and negative; attitudes towards their mothers which affects them; and the magnitude of the problem in Kaberamaido. Capacities of the care givers and parents of these children are also discussed, which determine whether the children suffer or not.
3.1
What is the situation? Overview as lived by the people
There was general agreement in all interviews and discussions that CBOM are discriminated. The Child and Family Protection Unit (CFPU) officer in Kaberamaido revealed that, ‘discrimination from step mothers is common and mere looking at children in a family with a CBOM can tell if there is mistreatment.’ The most common source of mistreatment was step mothers, and worse step fathers who do not accept them in the home, and uncle’s wives. This could be explained by Tibatemwa’s argument that: 

In a male dominated society, a woman is assigned responsibility which 
she may neither have the interest nor the competence to take up. One 
such role is child minding and the children belong to her husband. In 
rejecting this enforced role, some women react violently against the 
recipients of their services; step children (1995:63)

The most common problem reportedly faced is lack of basic necessities, neglect and school drop out. The upbringing and welfare of CBOM is not the same as that of children living with both parents in terms of dressing, school, feeding, health and discipline. For example Christine Ajuo, a former CBOM in her story said that she constantly lacked basic needs. All the clothes she wore were always given to her by people. (See more in annex 3)
Several interviewees said that when the girls grow up, they often marry early and many times end up in wrong hands. Many boys end up thugs and imprisoned due to poor upbringing. Many boys BOM join security forces so as to keep away from frustration, lack of land to farm, lack of education and destitution; some others resort to fish landing sites
. Many private security firms in Uganda have as a minimum requirement very low level of education, which many of these children can afford. Neither fathers nor mothers care about them and they are always moving as free as they please. Very few are supported by fathers although some few well intentioned men contribute towards maintenance of their children even when they are denied custody. Unless the mothers have a better means of livelihood, most of the children fend for themselves. Some of the children struggle with education until a level they or the maternal relatives fail and begin the search for their fathers. In such a circumstance, depending on the father or his wife, the children are either supported while living with the father, while with the mother or not at all. 

Depending on prevailing circumstances the CBOM search for their fathers and when they do not find them, they continue with destitute life. According to Eribu, LC committee member, ‘they spend their life loitering from home to home, relative to relative in search for better care.’ Girls are mostly taken care of by the grandees but on their death, they suffer and try to look for their mothers usually very difficult especially when the mothers are married and the girls are grown up. Sometimes they are sent away, ‘go and look for your father you children of the girls (idwe me anyira), in future you will even look for their fathers and leave’, (man, FGD with married men). 

Although there was no evidence within the village, the community reported that some street children are ‘CBOM’ and left home due to lack of a proper care giver. According to Alule MOGLSD, 

One reason driving children to the street are failure of the family to meet their needs and difficulty associated with birth status. The street is only a coping mechanism it is not the solution, there is a need to reunite them with the community.’ 

Kutosi (court clerk) in his interview stated, ‘Many street children are non marital’. These still point to the importance of a stable family for child growth.  CBOM are vulnerable because their parents do not live together, let alone with then. No one is directly fully responsible for meeting their needs. They lack strong identity with their roots, terribly wrong in Uganda and that is why according to Okello, a Criminal Investigation Department (CID) officer in Kaberamaido;

There is no tolerance for children born illegitimate in western Uganda, although it is flexible in some parts of the country. Although their ‘guardians/parents are 
many’ they lack parental love and step fathers do not love them just like their step brothers and sisters. Children of same biological parents kill each other over land, then how about with this group?

In some families, it was reported that CBOM are sent for drinking water as others eat food so that they return when food is almost finished. According to Elamu during a FGD (LC committee), ‘their food portioning is different’. Many therefore survive on stealing food, money and other bad habits. The Magistrate (Kaberamaido) in his interview concurred that, 

Most cases of thuggery involve youth and children not raised in proper 
families especially illegitimate children because they break into houses 
or steal for survival. 


According to Teso customary law, children of unmarried girls are members of their mother’s clan, and as such have full rights to inherit land from their maternal grandees. They are however an easy target if their mother’s brothers are land-hungry. An excuse often advanced for stealing their land is that they are ‘badly behaved’ and ‘don’t belong’ The excuse of bad behaviour is an easy one …. (Adoko and Levine 2007:15) This study too found that most CBOM are considered a problem because they are assumed to have bad blood and unique characters. Many times the characters are assumed to be inherited from the father because maternal clan members find no people to match such characters to. This was said made CBOM difficult to raise and led to rejection at later stages of life. On the other hand the impact of growing up in different hands and there often not being a single person in charge of their upbringing should be considered.


It was reported that property inheritance for CBOM depends on the wish of the people left behind. In situations where the will was written, very few CBOM benefit, usually depending on their morality. If the child is disciplined
 and is brilliant in school (s)he may be valued more than CBIM. But generally rarely are they considered, especially on the death of grandees who previously defended them. Because land is becoming scarce some families straight away ask the boy BOM to be close to his father in order to get apiece if he were introduced to the family. Some times letters of administration to estates of the deceased are applied for by step mothers leaving out these children. 

Another set of responses from the majority of the interviewees points to the fact that girls are fairly loved. Many are not chased due to expectation of dowry. Girls suffer less than boys unless they returned from a failed marriage. When he is a boy no one bothers to marry him a wife as legitimate children take priority. Lack of unity between and among marital and non marital children plays a part as well. 


On the contrary the research found that not all families hate or mistreat CBOM. After all, the entire situation is not their fault. Moreover, some of these children are very good and useful, so that when supported they become very successful in life. Discrimination therefore varies from community to community and different circumstances surrounding families. If there are few children, they are highly valued and their stay welcomed. If children are many, the ones BOM are given last priority in every thing. If the father values his children, such a child will get the same support as others. Where mistreatment exists for instance from the step mother, he will ask the child to be returned to maternal grandees. Rehema Atayo (13 years old a CBOM) in an interview stated that she is treated well by the grandee who she said values her life. (Details of her story can be found at annex 3) 


According Erimu (CFPU) in Kaberamaido, cases involving CBOM are taken to court after counselling and arbitration attempts fail. However, to weaknesses in court, many fathers walk away freely which de-motivates/demoralises the police. The Human Rights office sometimes considers cases involving child neglect minor so that the suspects should not be detained. Some girls desert the children on hearing that the neglecting fathers have been freed from court. 

Hon. Obua, a Member of Parliament (MP) on the forum for children’s affairs, said ‘‘Illegitimacy’ is more common in families where there were occurrences of non marital births before. He had 5 sisters. All of them had CBOM except 
one whose child’s status was legitimized by marriage of the mother.’ (See details of his family story in annex 3). Considering the selected village, this may be true because according to Margaret Asanyo former CBOM: 

We were 3 all born outside marriage but I went away with an uncle 
after our 
mother got married. My sister got a child outside marriage 
like our mother 
and later married, another sister has so far had 3 
CBOM 

(For details see annex 3).


As these experiences show, there is no common data as a point of reference. CBOM have led to family breakdown or instability and land conflicts. The kind of treatment given to children and the conditions they grow up in force them to become what they are. For example lack of land, no proper food and care will force them to illegal means of survival although again not all of them do this. The rule should be to ask the girl to point out the person responsible for the pregnancy and the child handed over to him or the child is born while at paternal family because illegitimate children disturb. Rarely other relatives step in though and provide for the children, as explained by Hon. Obua, MP when interviewed:

I personally feel we have had enough of those children because am paying school fees for most of them. In most cases there is nothing to do with the irresponsible men and you can not afford to just look at your sister’s children suffer. Although it is a very unnecessary situation, when such a child is responsible, conducts himself well and maintains excellence in school, the sky becomes the limit for him.

3.2
Attitudes towards the mothers
Mothers of CBOM are perceived negatively, hated or considered spoilt women. Their children are seen as problems to the mother’s parents and maternal uncles- an extra burden in many families. Such mothers are usually not liked by their parents if they remained at home and continued having children. They are referred to as, ‘Adwogi odwogo nywalo twol’
, Malaya olongo cwo
. A man (FGD married men) also qualified them as ‘problematic’, which was confirmed by the LC1 chairperson and other men in the group because ‘there will be more trouble, quarrels in the home, lack of food for others, they produce any how…….’  



Men love their wives’ children when their love for the women is still fresh. After some time however, he may kicks out the child. Even when a man commits a crime towards the child, women do not comment e.g. in case of beating up the child, otherwise her belongings are likely to be thrown out of the house. Mothers of women with CBOM usually love the children more than their fathers. Sometimes fathers and mothers have a big conflict and separate over CBOM. Their girl children are raised by women. When they grow up there will be no man to follow up dowry from them and many end up having CBOM themselves. At family level, you will be made to know that your daughter is immoral though attitudes vary.  Many are considered cheap, easy going, treated with feelings of mistrust even by men who later marry them:


When a man marries you after having had a child before marriage, the 
child’s 
father cannot visit in fear of the husband who might think he 
still has interest in the wife, just as a woman will not easily visit her 
child 
taken by a father. Feelings of mistrust and jealousy still exist and affect the 
child. (FGD, married women with CBOM) 

Due to this societal stigma, people often deny CBOM. They are dumped to allow their mothers remarry or taken to orphanages.

3.1 Attitudes towards children
Most of the CBOM are looked at as a problem because they are thought to have bad blood and generally all of them have problems. They are called negatively depicting names like Egwangia (wild cats)
; Nywal me atatai/nywal arara (unplanned birth), Idwe me lum/obar (Bush children), idwe me oraro arara, igwogin, (children picked from the pits), cwotaran (‘half casts’) and nywal me epai (lustful birth), nywal me kwokwo (stealthy birth).  Once given such names, the girls just think of elopement, while the boys disappear to the landing sites.  On any small quarrel they are the problem and for all faults in the home, they take the blame. They lead a life of orphan hood, having no one to call a mother (mom) or father (dad).  

Attitudes are reflected by the kind of names given to them for example ‘Emusu ame onywalo iot, idwe me luk, idwe me ot,’ meaning Emusu who is produced outside marriage/for whom compensation was paid. Interviewees said that these languages only apply to CBOM who are bad mannered, lazy, undisciplined and problematic. Vice versa aspects are never heard. Adoko and Levine (2007:15) note that ‘It is difficult to interpret this charge’. They question whether it is an excuse with any foundation. ‘It is also possible that the behaviour of the children has been influenced by the fact that they have been rejected almost from birth by their families and the failure of their mother to have brought in dowry’. (ibid) 
In some cases CBOM attract more attention than legitimate children. For example, if it is a girl dowry will be received but a boy may be seen as occupying space meant for the legitimate children without return. Some boys are produced in families with only girls. These are loved for they will hold family land in trust for other generations. They will then be given positive names; ‘ecen me paco’ meaning cousin in the family for both boys and girls. Generally the attitudes towards the children are not as bad as those towards women.  
3.2 Magnitude

The magnitude of the problem is partly measured in terms of the number of CBOM in Omwony A village against the total population present during the meeting. Not all persons turned up, but the process presented in the methodology section managed to captures all 66 households nevertheless
. A rough quantitative analysis could be made. 

Omwony A village has 302 inhabitants including 122 children. On the map, a total of 51 CBOM were registered including 3 adults formerly- CBOM. This means that 48 of the children representing 39% of the 122 children in the village are BOM. This could also mean that on average every household has at least a CBOM. Table 1 in chapter 1 illustrated the magnitude of the problem in the village. It showed that there were in total 3 adult persons BOM in the entire village. There were only 3 single women/girls with CBOM.  Others were possibly recently married or absent. Out of the total 29 married women present, 9 had CBOM though the map captured 8. Of the other 20, four of them had children brought in by their husbands from other women. There were 11 family heads present (7 female and 4 male) with dependant CBOM but the map had 19 plotted.  (Details of their composition are in annex 3) 

In general, most of the household characteristics showed that girls not boys CBOM were being looked after. This seems to confirm the earlier assertion that the men reject or deny pregnancies. Of the 18 married men present, only two had CBOM who they had not brought home, although made attempts to do so though the map indicated four. There is a possibility that other married men in the group had children but not known. In total 10 CBOM were present at the meeting. Only one CBOM was interviewed, all children were too young for meaningful participation. Those above seven years were possibly at school. This could also mean that the others above 13 years are married, have eloped with men, are working away from home as baby sitters, were among the mothers or are school dropouts and were left home doing house hold chores (a common practice).


Most of the interviews revealed that no exact data might exist on the number and situation of CBOM in Kaberamaido because no agency has ever thought of CBOM, not even the bureau of statistics because the census has never captured it. The focus has been on orphans instead. Nevertheless, many concurred that the number of CBOM is growing and they are many. According to the police records in Kaberamaido, one or two cases of child neglect and abuse are reported on a daily basis, while the court on average noted the same number monthly. For the period July-June 2008/9 financial year, the human rights office in Kaberamaido received a total of 5 custody cases. Four of them involved CBOM and one divorce. There were 13 parental care and maintenance cases. The majority are said to involve CBOM although disaggregation was not done by marital status of the parents. Of those reported that go to court, some men deny the charge for failing to provide maintenance, in which case a plea of not guilty is entered and bail is granted. The numbers are increasing because the rate of immorality is high. Many people do not believe in settling with one wife leading to extra marital affairs. According to Were of RHU, ‘This is the first time I hear about some one searching for information on the subject, you might be the first.’ 
3.3 Causes of the Problems that Children born outside Marriage Face

Pregnancy outside marriage is most common among young girls and unmarried women and less with divorced women. Usually it is unintended and unplanned. It was reported that no women choose to have children outside marriage but many circumstances dictated.  There was however few cases witnessed of women having CBOM by their free choice. Kammerer Percy in Teichman 1982:22), in general terms lists the following principal causal factors for having CBOM: 

Bad home conditions (father away from home three days a week allowing 
young men to call in, no standards given to the girl by the mother, mother 
died early and nothing known of the home/parents), bad environment-
poverty, bad companions (immorality and promiscuity, there turn out in the 
main to be men 
who make promises of marriage and then run off and 
married men who pretend to be single), early sex experience, mental 
abnormality, sexual suggestibility, heredity (her mother had illegitimate child, 
parents marriage was forced), recreational disadvantage-no friends, 
educational disadvantage, physical abnormality, abnormal sexualism,
…….. rape and incest. 

Many of these factors were raised in interviews as part of this research and as contributing to the suffering of CBOM. Other factors are more unique to the present day circumstances and the local context. All factors have been grouped under the headings economic, cultural, gender, discrimination, lack of law enforcement and social.

Economic conditions

According to Rwezaura (2000:18):

The rising cost of child care and economic hardships which Africa has experienced in the last two decades have created ideal conditions for certain families to begin differentiating between children on whom they wish to expend and other children whom they consider to be less deserving 


As a result of poverty still, young girls and women engage in sex for money to meet basic needs resulting in more undesired children. Okello CID Officer said that at family level, ‘no one wants an extra mouth to feed. Orphans are problem too, not just illegitimate children.’ Economic hardships of today present problems for CBOM. For example, according to Alule MOGLSD, ‘Poverty and food insecurity is country wide and makes one’s own children become priority even if the heart is willing.’ In the past it was not economically taxing to look after CBOM. Most families are impoverished and land then becomes the only form of security. For example this farming season there is land to farm, in another year you are stopped. A lot of youth complete school but then have no employment. Due to idleness, some of them resort to alcohol which influences their behaviour. At community level, they are mostly fathered by young boys and a few older men. Most of these men are poor with no resources to look after the children. High school dropout rates also attributed to poverty; leads to idleness and employments of young girls to baby sit in town where the risk of pregnancy increases for them.
Culture

Culture was reported as having a strong bearing on the suffering of CBOM because it doesn’t consider them legitimate in some regions. This is confirmed by Odela Nelson, the current PSWO in Kaberamaido who said in his interview that ‘locally in Kaberamaido they are considered ‘Illegitimate’. Bride price is very high, which discourages men/women to settle down. Therefore many people are forced to cohabit, in relations which are considered to have no strong foundation. Some girls are taken on promise for marriage; when the man fails to pay bride price the parents collect them sometimes after many children or soon after conception (See related discussion by Kammerer in Teichman 1982:22). On the other hand, ‘Many young men are forced to sell their land and property due to the extortionate demands of bride price’    (Rights Africa Sept 2009). 

In the Ugandan context however, there is no such a thing as really being ‘illegitimate’. According to Kutosi, a court clerk:


 All children belong to the man. It is when the father denies the child 
that there a problem because it becomes difficult to prove parentage 
and if cases are not reported the children suffer. 


It is difficult to lay out programme to protect these children because their situation is not seen as a problem by society. Women are willing to be third or fourth ‘wife’ as long as there is maintenance from the man, whether he marries them or not. The nature of African society and extended family systems is responsible for their state of affairs. 
Disintegration and corruption of cultural values, norms and customs is identified as causing high prevalence in non marital children because children in the past were disciplined by all society members, which is no longer possible as children do not listen anyway. (See also Ncube 1998:161) The following statement from an elder (FGD family heads) confirms it.

Children no longer listen; they loiter in town as long as they are not 
pregnant; immediately they conceive, they return home bringing us 
children. 
Some of these children want to beat us when we try to advise them, 
using government as a cover. 

Gender
Different and varying levels of discrimination based on sex of the parent or child were presented as causing vulnerability and misery to CBOM. If a CBOM is from a daughter it is less preferred than from a son. Maternal uncles will say ‘Yin a tin me nyako anyaka, oti imoi papa ni’ meaning, you child of a mere woman, go look for your father (Eribu secretary environment, LC committee). Generally boys are mostly given away, girls rarely are easily released. If a man was well brought up and upright, he took the child and maintained contact with the mother and her family. In Kumam culture, it was reported that a child is not supposed to be detached from either side of the parent’s families. 

Boys BOM were reported to take second place in education after those BIM because they will be expected to take up family inheritance when there is no legitimate son. Some families still have a lot of reservations on this because they think that when the boy finds his father later in life, he will relocate and their investment in him will be lost. This would compare unfortunately to a girl for whom bride price will be expected. Adoko and Levine (2007:15) found that sons of unmarried girls are more likely to be rejected than the daughters. This, they said tended to reinforce the idea that the rejection is based on land greed.




Girls do not represent a great land threat; since the presumption is that 
they will marry and leave the clan and its land. In fact girls are of more 
economic benefit, since on marriage they will bring bride price to 
the family 
(Ibid.) 

Discrimination
For fear of stigma and discrimination, girls often conceal parentage of their children. Some boys once disclosed run away from their families while in other cases paternal relatives reject the children saying their sons are not responsible. Some rejection is blamed it on promiscuity or immorality of the girl not the boy. Because of this, grandmothers come to their daughter’s rescue. After all, their ‘Girls problems are their problems’.  Grandees come in The love of grand children translated from love of their mothers makes grandees come in. However, according to an LC committee member, ‘Discrimination is bound to exist because they are not your own, it feels different and difficult treating your own child and the ‘others’ in the same way.’ Another challenge is that:


Under most African customs, husbands are not expected, or indeed 
permitted to concern themselves with purely domestic issues such as 
the allocation of food and other necessities; it is quite possible that a 
father would remain unaware of any discrimination with in his 
household. (Rwezaura 200:19)  


As this category had never featured any where among vulnerable children including the OVC policy, it was clearly seen as a neglected if not discriminated group. Many people heard of existence of this categorisation during the study though I they confessed having lived with it all their life. To the community CBOM are more of orphans. 

Lack of law enforcement
Some men are able but negligent, reckless and drunken. Some of these are responsible for the high defilement rates. These cases are not given the due punishment they deserve, which explains increase in incidence, as might the number of CBOM. According to a report of the Criminal Investigation Department (CID), in 1996 cases of rape, indecent assault, and defilement showed an increasing trend 344 to 696 cases for the years 1992 and 2003. In 1998, 2637 girls were reported defiled, up from 2,069 in 1994. (Mukasa Stella and Awori Taaka) The police statistics for the months of May and June 2009 had a total of 605 defilement cases recorded across the country. Many of the offenders are family members and have been arrested but have not been prosecuted because courts are overwhelmed with cases. ‘The 2008 police crime report indicated that only 3% of the 4,124 defilement cases have been taken to court and had offenders convicted.’ (Child link magazine, July 2009:4) This shows the way justice is delayed and denied to the children and how many offenders get away with it, while the ‘undesired’ CBOM suffer.
Social factors:
The lack of proper family environment with both parents fully responsible is partly where the plight of CBOM lies. ‘The declining ability of certain families to shoulder the rising cost of 
child care necessarily generates tension with in the family……yet the 
rising cost of child care and the social tension it generates does not seem to have had any impact on the fertility rates. Rwezaura (2000:17). Weinrich 1982:136 in Rwezaura notes that:

the discrepancy is because social values generally outlast the conditions that created them, making a desire for many children persist even under economic conditions conducive for only small nuclear families (ibid) 


Promiscuity, the need for adventure, peer influence and pornography are other leading social factors. There are also many irresponsible boys who want casual sex and when pregnancy results they reject the girls. Alcohol was reported as causing irresponsible behaviour resulting in multiple pregnancies and unplanned births. Bad company, mistreatment from home and promise of marriage are other common causes. Many meeting places for young people today exist that did not exist in the past like, schools, disco dances and video halls. Habits and behaviours of today are also adapted from videos which expose children to poor dressing and dancing styles which may promote promiscuity. Girls of 12 years today know a lot of things and are very active compared to a girl of 18 years in the past. Girls in the past became active at 18 and even stayed home with no external influence, growing up in one community and one environment. To address the problem, Alule MOGLSD suggests that ‘when designing programmes, it should not condone the act/habit’, other details follow in annex 3 . 
Rural urban migration due to poverty causing people to seek security in extra-marital relationships and mass media- publishing pornography are other factors identified as causing unplanned pregnancy. 
3.4 Capacity of the care giver
The welfare of CBOM among others depends on whether the care giver has their own children, is still young and able and financially stable or not and on family size. CBOM may be left directly under care of the caregiver even when the mothers are present. The same care giver has his/her own children and other orphaned children to look after. Men revealed that in most cases priority goes to their own children. Due to this, Ncube Welshman et al (1997:142 in Rwezaura 2000:13) found that in Zimbabwe, ‘they end up being literally dumped and deposited to the ever ‘grumbling grannies’ ’ Rwezaura states that the grannies are grumbling because: 


The real fathers of these children have either refused to acknowledge 
paternity or can not be traced, the pre-marital pregnancy has denied 
these grannies a chance to obtain their customary bride wealth, the 
unemployed daughter has been expelled from school, has caused them 
economic loss in terms of their investment in school fees and other 
costs; and because this may be second or third child born in similar 
circumstances (ibid)


Some specialise on raising these children even better than their own to avoid complaints of favouritism. It was noted that CBOM like other dependant non biological children are difficult to look after. Due to the absence of their parents they look worried often and have feelings that they are discriminated because their parents are absent.  
3.6.1
Capacity of their parents:
Some of the parents to CBOM are school girls or school boys, therefore children themselves and dependant, or school drop outs with no financial capacity. In some cases they were defiled or raped by the child’s father. Some girls were then rejected by the men or family. The boys/men are alcoholic and helpless themselves or married persons with other family responsibilities. Because of this, many CBOM die early and quickly due to lack of Medicare, or are deliberately neglected so that they die to relieve the mother/family of the burden to take care of them. This confirms arguments by Rwezaura (2000:13) on how circumstances leading to birth of CBOM make them constitute a group of children at risk.  


In these situations the children suffer and their welfare is poor not because of their parents wish but due to conditions beyond their control. In the words of a married woman with CBOM, 


I left one at home while I got married but due to other family problems, 
no one educated her. The father had long died. She was forced to marry, 
has poor welfare in her marriage and at the same time has nowhere to 
turn to. She keeps following me to my marital home 

Some fathers deny responsibility even when they have capacity. And many fathers pick only their daughter which begs the question as to where boys go.
3.7 
 Conclusions
The problems that CBOM in Uganda face and their causes reflect the cultural and socio-economic context in which they find themselves. This environment does not look at their existence as a problem neither does it perceive their condition as bad. The material presented in this chapter makes it possible to express the situation of CBOM in a more structured and analytical manner, as presented in figure 1 below:
Figure 1, Environment in which illegitimacy occurs


[image: image1]
Source: Own creation.

The figure illustrates the socio-cultural and economic environment which perpetuates abuse and neglect of CBOM. No single factor is independent but all form part of a complex context: the patrilineal society discussed in chapter one. Cultural factors play a role because expectations during marriage are so high from men. This discourages many men and keeps them waiting so that by the time they are ready, children have been fathered within or outside marriage. 

Victims of defilement and rape are helpless especially if the acts are committed by people who should protect them like guardians, while perpetrators like police and soldiers are conditioned by their job circumstances which make them transferred from place to place leaving children in all parts of the country.  Financial motivation drives the girls/women to many men and to take big risks. When she fails to know the father of the child, she picks on the ‘rich’ among the many who may reject the child. Financial motivation also leads to compromise in some court processes especially those involving very influential people in society to keep the case silent or win custody with no regard to the best interest of the child. In regard to authority, the people society respect are the ones fathering the children like some religious leaders, married men, businessmen, judicial and law enforcers and people related to the children (incest). Being influential in society, people rarely report them and when reported they either accept to support secretly or completely deny responsibility due to fear of their wives or shame. Lack of knowledge of the law and procedures, lack of resources to meet the costs justice and weaknesses in enforcement of the law also explain why many cases go unreported and unnoticed. 
Many avenues exist for resolving abuse related cases like payment of compensation, common understanding among the victim and perpetrator’s families, arbitration by LCs, police and PSWO and direct court proceedings. Some of these channels mess up the cases because there is no uniform position on the issue and how to address it, thereby discouraging the complainants. As a result, no specific intervention may be initiated. Partially as a consequence of all these, the non consideration of ‘illegitimacy’ as a problem continues.  For the problem to find a lasting solution, a concerted effort is needed from all sections of society starting with defining the problem and encouraging mothers to introduce the children to their fathers early on.     

Chapter 4 Existing interventions, challenges 



and impact 

This chapter presents existing interventions targeting CBOM, from national and international actors, and challenges involved.  
4.1 International Interventions
As seen in the previous chapter, much of the discussions on the situation centre around child rights violation. Internationally several monitoring mechanisms exist that should oversee the situation of children in all states. For example the UNCRC and ACRWC all have working committees in place to deliberate on country specific reports and make appropriate recommendations. However, at global level the shadow report of Uganda did not raise any issue in relation to CBOM to the Committee and therefore the committee was not alerted to the issue. 

More important obviously is, if the existing mechanisms in Uganda have really been monitoring the state of children since the creation of the UNCRC, how come they have not yet come across this issue? The problems of CBOM are in fact much older than the CRC. Could this then confirm my earlier assertion that there is no will on the part of African leaders to address this problem given the nature of ‘African men’?


According to Awich CRC committee member, the UN would examine the issue under different perspectives: protection, care from biological parents and right to property. In property relationships, the UN had come across it in many states. He stressed that ‘the convention is so loud and no reservation exists’. General comment 5, (2003) of the UNCRC committee deals with matters relating to general measures of implementation of the convention. According to Akua (2008: iii), the Legislative Reform Initiative (LRI) under took a study to examine the extent to which consolidated statutes have featured in the law reform efforts of state parties to the convention. One of the findings of this study was that there are 100 states (51.8%) with existing consolidated statutes constituting 69 countries (35.7%) including Uganda and 16% yet to enact consolidated statutes based on express recommendation of the committee. 


The African Charter was specifically adopted to bring in a touch on specific African issues relating to culture and tradition. However, no mention was made of this Charter in all interviews conducted which means is has had no impact as far as protection of people vulnerable to harmful practices like those discussed in this paper are concerned. 

4.2 National Interventions

Currently no single agency or organisation addresses the plight of CBOM as a group in Uganda. The only possible intervening actor is government, through some of its departments in the Justice Law and Order Sector (JLOS) which receive cases of abuse and neglect usually involving all children. Cases specific to CBOM come up in litigation processes involving property inheritance and custody rights, areas where these children have been very prone to abuse. The key departments include the Judiciary, Police and PSWO. 

NGO interventions have usually also targeted all children as a vulnerable group in need of care and support.
According to relevant interviewees at the national level, both government and NGOs have carried out massive sensitizations on children’s rights and the law, which resulted in some improvements but still there is need for stronger emphasis. The challenge with these sensitizations is that they target a very tiny section of the population, the radio programmes may not be accessible to the rural poor and the Trainings of Trainers (TOTs) may not reach out to their targets. 

The interviews further established that as a result of intensive education campaigns, all children are now going to school irrespective of status. In the past, many CBOM stayed at home to look after cattle. The question still remains up to what level CBOM stay in school and whether they complete any given cycle. Answering this question would require further research.
4.2.1 Laws and policies

The government of Uganda has done so well in drafting near perfect laws in regard to children as was described in chapter 2. However, there are a lot of implementation challenges, and not only concerning customs and traditions. So far there is only one policy that addresses the plight of vulnerable children including CBOM that is, ‘The National Orphans and other Vulnerable Children’s Policy (NOP) complimented by the National Strategic Programme Plan of Interventions (NSPPI) for OVCs. (MOGLSD 2004:1) 


Considering existence of this policy, one would expect the problems of CBOM to have found redress by now. However, as stated by interviewees, the issue is not seen as a problem by society and therefore is not being addressed. According to Alule MOGLSD, the OVC policy only brings out guidelines on how to identify vulnerable children and leaves the onus on districts to identify unique vulnerabilities of children. This means that CBOM should be brought out as a vulnerability group in Kaberamaido district because vulnerability of children varies from region to region. 


According to the key respondents government and NGO representatives, by Ugandan law standards all children are considered children as long as the biological father is known. According to Alule still,  ‘In Uganda, ‘children are children’ and should be treated equally but because enforcement of the law is weak, children are suffering effects of strong cultural practices considered null and void in the constitution’  This position is in conformity with provisions of sections 3 (interpretations) of the Succession Act (1972:14-15)which defines children as follows:  

‘Child’, ‘children’, ‘issue’ and ‘lineal descendant’ include legitimate, illegitimate and adopted children. ‘Daughter’ includes a step daughter, an illegitimate daughter and a daughter adopted in any manner 
recognised as lawful by the law of Uganda. ‘Illegitimate child’ means an illegitimate child recognised or accepted by the deceased as a child of his own.

A staff member of the Federation of Uganda Women Lawyers (FIDA) revealed that there is no problem with the law on which their work is based. ‘The issues being addressed in this research are social, related to customs and when a matter is inconsistent with the law, it is considered null and void.’  (Lawino, Project Coordinator). Ochago a legal officer at LRC also thinks nothing can be done in regard to the Ugandan law because it is rich enough. She added that:


Instead of making new laws, which is a tedious and lengthy process, 
there is need to strengthen or amend it. There is need to examine 
existing 
law first. If they are not addressing this concern, then identify what 
should be 
done and propose amendment. 

These arguments are credible and valid. Structures are in place but nevertheless the problem of child abuse and neglect is increasingly depriving children of their rights. This implies that one or most the organs of the system are not functioning well for its whole wellbeing. Therefore there is a need to amend some of the components of this system which extends to policies, practices, structures and interventions so as to create a Ugandan society that is really fit for children.

Sometimes communities protect perpetrators more than the victims because they are closely related. Many abuses are committed by people who should protect the children. For example,


Law enforcement officers also lack the moral authority to protect this 
group 
because for example some policemen have children every 
where 
they are transferred to 
work, some members of the Judiciary also have 
children every where; it is therefore an issue of behavioural, attitudinal and 
society change (ibid)

The CRC and Children’s Act have brought some improvement. In the past monogamous marriages some times had children from extra marital affairs and the man could discard the extra woman and her children. Today, once known he is compelled to support them. ‘Many usually ‘chicken out’ but the press exposes it. Members of the Ugandan parliament (MPs) have vowed to expose all leaders who neglect their children arguing that no one is above the law. Under their umbrella organisation the Uganda Parliamentary Forum for Children (UPFC), they regretted that often people in responsible positions neglect their children and resort to the DNA tests as a scape goat.. ‘Whenever men who disown their children are brought to account, they argue that they can only take responsibility after a DNA test,’ Lubega an MP in (Representing children world wide) 

4.2.2 Government Interventions: 
All departments in the JLOS sector work interdependently. Interventions start from any department but in one way or the other, the others come in. For example the probation office will prosecute, make social inquiries and supervise probation orders, police will arrest, investigate and produce in court while the judiciary will hear the case and make judgement. 
Probation and Social Welfare Office (ers):
This office attends to all cases of child abuse and neglect, arbitrates in domestic conflicts for the wellbeing of children and supervises all child actors in the district. Arbitrate in conflicts is by counselling and making care/supervision orders where abuses exist. When the accused party fails to respond positively on many attempts, referral is made to the police to effect arrests. (Writer’s experiences) 
In regard to CBOM, Nelson (PSWO) in his interview said that Kaberamaido district has come up with a proposal to MOGLSD with effect from this financial year to support vulnerable children including those BOM. ‘In fact this has been fore seen and incorporated’ (Odela)  ‘Capacity building for Civil Society Organisations (CSOs) has also been going on to respond to the needs of vulnerable children’, he added. 

Despite having heavy work load, PSWOs face a lot of challenges in doing child protection work. First of all in implementing the provisions in the Children’s Act, specifically section (16)-procedures in the family and children’s court (FCC) the institutions or financial resources to fully implement the provisions are lacking. There is also a serious lack of supervision by the mother Ministry (MOGLSD) at all levels or between Ministry and PSWOs; who are appointed by local governments. (Ochago ULRC)

Police:

According to interviews with the police department CFPU unit, it receives cases of child abuse and neglect, after which they summon the accused. When the parties are not living together and agreement is reached between them, a maintenance order is made. The department also makes referrals for DNA test where denial of parental responsibility is reported in order to verify the claims. This they said happens when complications develop in the relationship, change in financial situation, and accusations of infidelity. Usually when these cases come up, dialogue is tried for reconciliation to take place and when it fails DNA test is recommended. Once men fail to support/comply with a maintenance order, they are charged and convicted for neglect to provide necessities.  Police faces the challenge of lack of facilities/resources to follow up reported cases of abuse and neglect or to detain minors who rape or defile girls. Detention facilities exist for adults only yet Ugandan law provides that there should be separate cells for children. (Children’s Act)

Judiciary:
Interviews with Kutosi a court clerk revealed that this department mainly comes in during administration of the deceased’s estates. Disputes develop because some close relatives of the deceased especially CBOM are left out while letters of administration are being processed.  

As far as parental responsibility is concerned, challenges arise because sometimes consideration is not given to men with other family responsibilities and they are still forced to contribute towards a maintenance order. For example, it was reported that,

Sometimes a woman is better placed than a man with whom she had children but enrols the children in very expensive schools without considering that the man has other children in less expensive schools and a wife to look after. (Kutosi Court Clerk) 

According to him, in this case the child will become a problem to the father which opens potential for rejection but the order will still be enforced. Ochago ULRC opposed this saying, 


Judicial officers especially grade II magistrates tend to make their ruling in 
favour of married men as having responsibility towards their other 
children. 
Yet the maintenance of children should be equally provided for whether a 
man is married to a given woman or not.

Enforcing a maintenance order is very difficult because many men make good promises before court which they default after leaving the court room. Preventing this situation may require special skills on the side of judges. According to the Magistrate (Kaberamaido):

Sometimes the magistrate has to do counselling by humbling down and 
reducing his status to convince the men. This is misunderstood by 
which 
ever side, thinking the magistrate has been bribed, all in a bid to protect 
the innocent children. 

Child rights are also highly infringed during court processes. Children are embarrassed by bad language used before them by the conflicting parents. Some fathers deny parentage of the child claiming that he was not the mother’s only lover at the time of pregnancy. Some of the fathers ordered to provide maintenance have defaulted, even for school fees. Some mothers have a very bad influence on the children’s attitudes towards their fathers by depicting them negatively. Basically CBOM have no voice. Once they claim any rights, they are asked to look for their father, which makes them keep a very low profile. 

4.3 NGO interventions: 
The NGOs reported doing child related work in general, with no specific focus on CBOM.  Save the Children in Uganda (SCIU) finds alternative care for children in need, including foster and adoption. A form of livelihood support is provided to families that accept to foster or adopt vulnerable children. CBOM could have been beneficiary but there was no data to prove. 

FIDA reported that it receives complaints on the need for basic necessities provision lodged by parents of both CBIM and CBOM. ‘Cases of CBIM are mainly reported when misunderstandings exists’                     (Lawino Project coordinator)

4.4
Conclusion:
Limited interventions in this field point to the fact that no body seems to care much about CBOM. The absence of data is a prominent indicator of the lack of attention for CBOM. 

It’s a forgotten category and truly a hidden problem. ‘Illegitimate’ 
children 
arise out side wedlock; bigamy is illegal and crime, therefore such children are 
illegitimate because they are children born illegally 
and their right to 
inheritance may be challenged. (Ngambi, UNICEF Official)

Chapter 5 Overall conclusions and agenda 




for future action

5.1 Overall conclusions
This paper has elaborately indicated that the law in books very often differs from the law lived by the people it is meant to serve. It is clear that CBOM are discriminated against in Uganda, and that the government should step up its efforts to combat this. Equally true, interviews revealed that society is made up of victims and perpetrators. Therefore in order to address the problem it will be wise to bear in mind that the perpetrators want to bring down the fight, while victims want it raised. This will call for an organised move in addressing the plight of CBOM.
More so it has become clear that the main source of the problem exists in customary law on which the nature of Ugandan society is founded. It is difficult for the ‘new’ laws and customary law to work harmoniously. Moreover it is near impossible to legislation to change attitudes. 

It is also more likely that ‘illegitimacy’ will occur in families where it has occurred before as the findings showed. It appears daughters and their CBOM are a responsibility for their mothers. Pregnancy outside marriage is usually blamed on women and not on the girl’s fathers, an issue of patriarchy. No wonder there was no case of boys with CBOM in the Omwony A village. Many boys in this village could have had children but rejected them. 

Other striking findings were that the Ugandan society does not view ‘illegitimacy’ as a problem thereby perpetuating it. CBOM are also neglected because their parents are children themselves or school dropouts with no means and therefore helpless, or they have other family responsibilities amidst limited resources. In recent years defilement has been the leading cause of the increasing number of CBOM and girls today get exposed to sex early but being rural, they are not exposed to the means to control pregnancy, yet at the same time abortion is illegal in Uganda. Due to poverty, many women are said to be seeking security in extra marital affairs with married but financially stable men.

 Again with difficult economic conditions in some countries like Uganda worsened by neoliberalism, no one wants an extra child to look after because the cost of life and social services is too high. CBOM become the first victim because their fathers exist, unlike orphans who may then be tolerated.  

In families lacking children, CBOM are highly valued to the extent that compensation will be rejected. Boys however in most cases suffer more for they pose land insecurity while girls have an economic value which makes them more secure and besides they will be married off the family land. 

The effect this has is mothers dumping their children, so that they are free to remarry, and no sense of belonging for CBOM. They then often are neglected because they are seen as a burden and a source of conflict between; couples, uncles and their wives; and their mothers with the community. Unless their mother or father takes full responsibility, people try to avoid them. The overall impact is CBOM having another set of CBOM, feelings of hopelessness and revenge, street life and destitution, which in most cases go with criminality and are a big danger to society because they have no more feelings for any one any more.

All stakeholders should put on a ‘lens’ that considers CBOM as people who have found themselves in a situation they never wanted to be in and create society fit for all its citizens.  This paper leaves the main burden of choice on mothers and fathers and all those who may care to protect a child; to appropriate what works best amidst all the influences discussed in the paper. More studies on the subject are also required.
5.2 Agenda for future action:
This paper makes a unique contribution not only to academic thinking but also to information available for policy and programme designers, who should see the lived realities of CBOM.  

The main duty bearers could do the following differently. First of all, the state as a primary duty bearer should come up with effective policy reform. After mapping the group and the problems; and considering their scope, the government should come up with a white paper. Protection should start from birth registration because mothers do not know who to register as father of the child when a pregnancy is rejected. Although quite a number of interviewees opposed the idea that the solution is in legislation and were of the view that societal change would pave way for changes in legislation, others thought that government should find a solution to the problem by amending components of certain legislations to protect CBOM. As much as possible, relevant law should make specific provision for CBOM. Where there are strong laws, enforcement should be strengthened. 

It should be realised that Uganda, being a country with a mixed legal system, is at a disadvantage with respect to standards expected under article 4 of the CRC in general and General Comment 5 in particular: 

In relation to expectations under the Convention, hurdles confronting countries of this system relate principally to ensuring that colonial, customary and Sharia’ law legacies are consistent with the principles and provisions of the CRC. The challenges may be summed up as follows: Review of outdated colonial legislation enacted over long periods of time, Identifying and documenting norms of custom which are inimical to the wellbeing of women and children, with a view to revising them to ensure consistency with the CRC and CEDAW. (Akua Ducan 2008:16) 
Academic and research institutions could partner with government departments concerned to improve data collection. This will also be imperative if child actors want to know whether the lives of the children they serve are improving overtime. There is already a sign of commitment to this, as a publication of (MOGLSD 2004:77) stated that:

With assistance of Uganda Bureau of Statistics (UBOS) and other 
statistical analytical units, MGLSD intends to improve the availability of quality data on the numbers of children made vulnerable not only from HIV/AIDS but from other causes particularly abandonment…… 

The issue at hand again cuts across all persons and sectors; religious, judicial, education and academia; development partners and the vulnerable themselves. Each has a significant role to play. Addressing this problem should be built on existing initiatives to protect children by harmonising approaches and concretising partnerships for cost effectiveness in resource use. This will call for successful collaboration and coordination in the context of decentralised service delivery. For example the National OVC coordination committee and technical resource sub-committee established to oversee formulation of the NOP and NSPPI could collaborate with the districts in the region to establish the magnitude of the problem.

The extended family still remains the immediate source of consolation for many CBOM. Although the PSWO in Kaberamaido is working out how to make CBOM fit in the family, it has been overly stretched. A key solution lies in parents taking full responsibility for the children they bring out to the world.


Protection is especially needed in recognising the children in property allocation especially land being an only source of livelihood for many rural dwellers. The capacity of the CFPU and PSWO for arranging community dialogue talks on matters of abuse and neglect could be increased. There is also need for community education on the subject and to make available information targeting children and other vulnerable groups on abuse and neglect and reporting channels. The community should be involved in reporting cases of neglect and the guardianship process could be improved to limit abuse by ‘assumed’ care givers. Emphasis should be put on girl child education because single mothers who are educated and economically stable have less problems meeting the needs of their children and may have CBOM marriage as a choice. 
The phenomenon of CBOM has existed since time immemorial. It is high time for solutions to be found other than heaping blame on morality of the mothers and otherwise leaving the issue unattended. The kind of children we groom are reflects the kind of society we are to expect. The kind of society described by John Rawls in his Theory of Justice (1971:53) is precisely what CBOM require and given the different perspectives on the matter as told by court officials, community members and other persons spoken to, it is possible to design strategies. 
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Annex 1

Table 2 showing individual respondents interviewed:

	Work location
	Organisation, name of interviewee and place
	Interview date 

	International Level
	UN Rep. on the CRC Committee based in Geneva: Awich Pollar was in Kampala on Holiday
	7th Aug 2009



	National Level
	Uganda Law Reform Commission, Florence Ochago: Principal Legal Officer (worker’s house) in Kampala
	6th Aug 2009



	
	Parliamentary Forum for Children’s Affairs, 

Hon. Obua Benson at Parliament, Kampala
	6th Aug 2009



	
	High Court of Uganda 2 persons: His Worship Batema N.D.A. (Deputy Registrar  family division) and Kutosi Charles (Court Clerk) Kampala
	4-5th Aug 2009

	
	Child and Family Protection Unit Kampala Head office: Florence Kirabira in Kampala 
	7th Aug 2009

	
	Uganda Human Rights Commission, Freda at Kampala Office
	4th Aug 2009

	
	Reproductive Health Uganda, Emmanuel Were: Records/Information Management Officer at Kayunga Road Kamwokya-Kampala
	7th Aug 2009

	
	SCIU, Henri Nzeyimana: Child Protection Technical Manager at Kira Road Kamwokya Kampala
	24th Aug 2009

	
	MOGLSD Michael Alule: Principal Kampiringisa National Rehabilitation Centre at George Street in Kampala 
	24th Aug 2009

	
	Uganda Child Rights NGO Network (UCRNN), Lydia Jean Akite: Programme Officer at Tagore Crescent Kamwokya in Kampala
	5th Aug 2009

	
	FIDA Uganda, Joyce Lawino: Project Coordinator at Mawanda Road in Kampala
	3/08/2009

	
	United Nations Children Fund, Wilbrod Ngambi: Child Protection Officer at Kampala Head Office
	6th Aug 2009

	District Level
	Probation and Social Welfare Officer, Nelson Odela, on phone after returning to the Hague
	28 Oct 2009 

	
	Criminal Investigations Officer, Patrick Okello at Kaberamaido District Police Station
	15th Jul2009

	
	Child and Family Protection Unit, Michael Erimu at Kaberamaido Police Station 
	15th Jul 2009

	
	Human Rights Office Kaberamaido, Stella
	15th Jul 2009

	
	District Speaker also clan elder from area of study, Joseph Emusu at the District Headquarters
	17th Jul 2009

	
	Magistrate GII Kaberamaido (can not remember)
	15th Jul 2009

	Community level
	Child Born Outside Marriage, Rehema Atayo 

(13 years) at community meeting in Omwony A 
	16th Jul 2009

	
	Focus group with LC1 Committee Omwony A 

village and mobilization for village meeting
	14th July 2009

	
	All focus group discussions and life stories
	16th Jul2009


Source: Own creation.

Annex 2: 

Excerpts of relevant laws discussed in the text with specific page in which it is discussed:

UNCRC Article 3, pg 24
In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legal bodies, the best interest of the child shall be of primary consideration

Section 1 States parties shall respect rights set forth in the present convention to each child within their jurisdiction with out discrimination of any kind, irrespective of the child’s or his parents or legal guardian’s race, colour, sex, language, religion, 
political or other opinion, national, ethnic or social origin, property, disability, birth or other status.  The same article adds that ‘States parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment on the basis of status, activities, expressed pinions or beliefs of the parents, legal guardians or family members.’ (Section 2)

African Charter 
Any custom, cultural or religious practice that is inconsistent with the rights, duties and obligations contained in the present charter shall, to the extent of such inconsistency, be discouraged. 

States parties to the present covenant shall take all appropriate measures to eliminate harmful social and cultural practices affecting the welfare, dignity, normal growth and development of the child and (in particular (b) those customs and practices discriminatory to the child on the grounds of sex or other status.

Children’s Act pg 26
In section 2, A Child is a person below the age of eighteen years.

(1)
A child is entitled to live with his or her parents or guardians

(2) Subject to sub section (1), where a competent authority determines in accordance with the law and procedures applicable that it is in the best interest of the child to separate him or her from his or her parents or parent, the best substitute care available shall be provided for the child.

Section 5

(1) It shall be the duty of a parent, guardian or any person having custody of a child to maintain that child and in particular, that duty gives a child the right to  

(a) Education and guidance (b) Immunization (c) Adequate diet (d) Shelter (e) Medical attention

(2) Any person having custody of a child shall protect the child from discrimination, violence, abuse and neglect

Section 6 Parental responsibility (1) every parent shall have parental responsibility for his or her child, 
Section 7 Harmful cultural practices; it shall be the unlawful to subject a child to social or customary practices that are harmful to the child’s health

Section 10 Local councils to safeguard children and promote reconciliation between parents and children (1) it is the general duty of every local government council to from the village to the district level to (a) Safeguard and promote the welfare of children with in its area

Section 67

A person who is (a) the mother of a child (b) the father of a child (c) the guardian of a child (d) the child himself or herself through the next of friend, may make application for a declaration of parentage by complaining on oath to a family and children court having jurisdiction in the place where the applicant resides for summons to be served on (e) the man alleged to be the father of the child; or (f) the woman alleged to be the mother of the child. This is possible even on death of alleged mother or father with in three years of death and only before a child exceeds 18 years. 

Section 70 Proof of parentage, the burden to prove parentage shall lie on the person alleging it Section 71 Prima facie and conclusive evidence of parentage, if the name of the father or mother was entered in the birth register, this will be prima facie evidence Section 72 Effect of declaration of parentage, (1) A declaration of parentage by a court shall have the effect of establishing a blood relationship of father and child or of mother and child and accordingly, the child shall be in the same legal position towards the father or the mother as a child born in lawful wedlock.

Divorce Act Page 27
5 (1) A husband may apply by petition to the court for the dissolution of his marriage on the ground that since the solemnisation thereof his wife has been guilty of adultery (2) A wife may apply by petition to the court for the dissolution of her marriage on the ground that since the solemnisation thereof (a) her husband has changed his profession of Christianity for the profession of some other religion, and gone through a form of marriage with another woman; or (b) has been guilty of incestuous adultery; or bigamy with adultery; or marriage with another woman with adultery; or rape, sodomy, or bestiality; or adultery coupled with cruelty; or adultery coupled with desertion, without reasonable excuse for two years or….

Annex 3:

Life histories of girls who have had CBOM and are still at home: 1. 

Adogota Rehma 18years:

I was deceived by a polygamous man, who had three wives. He promised marriage but since conception till now (research time), the child is one year old he has not given me any support. Even when we meet, we do not talk. Some times I think he feels like he shouldn’t have seen me in the first place. He fears his wives and has many other new relationships. When I followed him with the child at his home, he walked away to town where he works.’ She did not report the matter to authorities. He paid a fine of 1 cow, 100,000 Uganda shillings but does not want the child.

Abago Norah 40years:

She was married but her husband died before she had a child. She was later inherited by another man with whom they had three children. He was married and because she was not comfortable sharing him with his other wife, she decided to leave him together with the children (9, 8 and 7yrs old, all boys) However the other woman has children older than hers.

Itengo Madinah 21yrs old:

She has had 3 children with two different men, all boys (4years, 2 years and 3month old). 
The 1st man impregnated her while a student, he fathers her first child. He was charged a fine and she was handed over to him. She then lived with his family for some time before he had started having other side affairs. When she reported the matter to his mother, she said she was only being jealous. In the beginning she lived in his house, after delivery she moved to her mother in laws’ house for proper antenatal care. However after recovery, she should have returned to his house to which he objected. Four month after she left for her parent’s home and since then he never ever sent any kind of support to her or followed her up. Due to unbearable suffering at her parent’s home, she moved to her brother’s home in another town (Mbale). When she returned from Mbale, she found her mother had handed the child to its father and she was informed he had kept on crying for her. He now lives with paternal grandmother who has so many other children, although she can not take him away because she will not manage to look after three of them. ‘I feel like going for tubal legation because I do not want any more children. If I had delivered in hospital I should have asked for it.’ (Itengo Madinah)
The 2nd man met her in a primary school where she was a cook promising to marry her claiming that he was not yet married.  However as she later learnt, he had a wife and six children. She conceived one child with him but he did not marry her as promised nor did he pay any compensation. At this time she had stopped working at the school due to pregnancy. He then rented her a house. The school wanted to re-employ her but he refused promising her a better job and fearing other men would take her away. The second child came in; all this time he promised marriage and pleaded not having bride price. Some times his married wife would assault her. She reported him to human rights for poor maintenance after things started going bad in the relationship. He then paid maintenance for just a month but never continued- this time he had deserted her and the child. When she followed him up on one occasion when the child was sick, he said he did not have the money. She then returned home and gave up on the case because the human rights office was not enforcing the maintenance any more. 
Life histories of Adult former illegitimate children (4):

Ajuo Christine-Doesn’t know her age:

She has four children and is married in a neighbouring village. She had visited home when the meeting took place. ‘I was born ‘illegitimate’; I lived in my mother’s family with my grand parents. I had poor education and constantly lacked basic needs. All my life, I have not heard from or seen my father. All the clothes I wore were always given to me by people. I had no school uniform yet I couldn’t ask my mother because she was miserable in her marriage and could not help me in any way’ (narrated Ajuo). Her aunt (maternal) took her to live with her family in order to support her education but later failed making her drop out of school for two years. An uncle later picked her and pushed her half way primary education and failed to continue with payment. She then returned to her grandmother who eventually died. At that time she would go to school and return home to find no food because the grand father was too weak to do any thing. These problems then forced her to get married early and she has never been happy in it. Her husband is too ‘mobile’. Every year he moves to different places searching for a better livelihood but never successful. She has always raised children single handedly. She has no one to whom she can turn for help or share her suffering. Her grand father by research time was blind and could not be of any help.

 Margaret Asanyo, (age not known):

She has 4 children all in marriage. ‘We were 3 all born outside marriage but I went away with an uncle after our mother got married’ (Margaret). The uncle later died. Her grand mother had died earlier, while the grand father had also long died so they never had opportunity to see him. Their mother suffered from a strange disease which made her rejected by her husband and was returned to her family after refund of dowry by her husband. They had a cousin brother, son to their late uncle who hated them together with their mother with a passion. They did not have shelter amidst this hatred, but their mother struggled so hard to raise them until they were of age. She got married to a man who later deserted her for a fish landing site (village). She is looking after the four children alone. Her sister got a child outside marriage like her mother and later married, another sister has so far had 3 children outside marriage (1 boy 2girls). Their mother is now old and the only asset they have is land formerly belonging to their late uncle which is being grabbed by a school that neighbours them. All the family elders are dead and no one knows the land boundary or can trace the source of the conflict. She is suffering in marriage yet she can not return home because it has more problems.

Egum John 48years:

His mother left him with the grandparents and got married. These elders looked after him very well but when they died, he remained with an uncle who mistreated him. He followed his mother but her husband didn’t like him forcing him to fall back to the uncle. He was sent to school but with a lot of difficulty. His uncle had been polygamous, so all his wives mistreated him. When he reported to the uncle, he was taken to attend the uncle’s business far away from their reach. When he grew up, he asked to marry for which the uncle did not refuse. He was given bride price; he married a wife and the uncle sent him back to the village with his wife to look after family animals (cattle and goats). The uncle later got infected with the HIV virus and died. He remained on the land, subsequently all his uncles’ four wives died. The clan then started a war on him emphasising his illegitimate status. He struggled with them and some how managed to survive the war. The uncle’s only child (son) remained in his custody. The uncle had had no brothers or sisters. His own wife also died in 2005 leaving him 10 children; the eldest being born in 1983. He later got another child in 2008. By this time war on land erupted again and during this occasion his uncles’ son had to be allocated his own share of the land. In June 2009, a clan son wanted to beat him but the clan has settled the matter and cooled off everything. 

Opio Noel 34 years:

He is not yet married. They were born five all illegitimate, 1 boy 4 girls, and all different fathers. He has never known his father because he was raised by maternal aunt and grand mother. His mother still lives but at a fish landing site. His aunt who partly raised him in Kumi district (same sub region) died, and then he shifted to an uncle in Soroti still Teso sub region. When he grew up, the uncle asked him to start his own independent life. He then returned to the village in Kaberamaido to another uncle (Felix Ebitu) who showed him a piece of land to farm and construct his hut, where he now grows citrus in a swamp and uses its proceeds to look after his siblings. Their mother produced all of them there before moving to the landing site. Two of his sisters have had children home, one of them 3 children and the other one child. He sent back his sister who had one child back to school. The other two siblings are still young in primary school. He is not yet married due to lack of means. He has not yet been officially allocated land and is not sure whether he will be allocated land. He is planning to start buying his own land in bits.

Meeting with men having illegitimate children:

Emayu Charles 58yrs (4 children, 2girls 2 boys)

Ewor Denis 31 yrs (2 children, all girls)

Charles can not collect the children because he concubines a widow. He had the children on top of her other three legitimate children. Her late husbands’ clan considers these children theirs because she was married and these children are being produced on top of their dowry. He supports them to date and still ‘sees’ the widow. He thinks if he is to allocate property, his own children and these very children will not accept because they know where they belong-to their mothers’ marital family/clan. 
Denis’ children visit his family often and the marital children know and acknowledge them as their sisters. He had an extra marital affair which resulted in these children. His case was reported in the probation office where he was given a condition to only take them after 7years of age, which he is waiting for. Their mother wants to come over and settle with him but he doesn’t want her any more. His current wife also had a child before he married her. Denis further revealed that he had had another child long before he married with some other woman but the girl had always been told that he had long died being an ex-soldier.

Feelings of the two men on illegitimacy:

It’s not good but usually they find themselves in the situation and can not get out of it. ‘It’s a loss especially for me who has two daughters because I will not benefit from their dowry.’ (Denis) ‘My daughter was taken (of those outside marriage) and some advance payment made, I was given a share’ (Charles.)As advice, they said that as men they should learn to zero graze.

Voices of married women with CBOM on welfare:

our children do not dress like our other siblings, my son has no real home, my husband can not allow me to take family income to educate my child, in fact we are not settled in our marriages, we send support to our children stealthily, some do not allow us to do serious businesses that allow us handle cash; when ever any thing goes missing in the home, he thinks you sent it to your child, our children are abused, ‘you are stupid like your mother who produced you irresponsibly, you are like a dog
, anyanya, cotara, look for your father……..
Continuation of Discussion on Attitudes with women having 
CBOM and still at home:

People are not happy with us, people hate us with our children equally, it is worse when no fine was paid after you; abusive language makes us forget about our children. When we are married off, our husbands’ clansmen hate our children, when you go with your children in marriage the men chase them away at meal time in your absence, we fear to take our girl child with us because our husbands will sleep with them on grounds that they are not related to them, when the child asks for a book or pen, they say ask your mother, he says the child is consuming his children’s food; am feeding you and your child, what benefit will I get from that child? 
Continuation of interview with Hon. Obua Benson MP: 
Personally I had one and went through a hard struggle over the child because the mother wanted me to marry her despite many differences. She used the child as a weapon to fight the battle and in the short run affected the child’s education. When she realised I could not take her on she handed over the child who now lives with me and only visits her during holidays, he narrated. His sister’s children have had problems being accepted by families of their fathers. These girls got impregnated by irresponsible men, and his family takes better care of these children. They are abused verbally and physically through among others hard labour. ‘We can not stereotype it because it varies from place to place.’ (Obua, Member of Parliament) He also has a step brother, who married a wife but because he was not functional at all the wife left. He had been raised by maternal uncles, did not go to school, was bad mannered, abusive, joined the army and was retrenched then again returned with all his bad manners like selling household property to drink alcohol.

Section of Interview with Kutosi Charles, Court Clerk 
Mothers of such children lodge a caveat and if court proved that the children have been left out, and the process is stopped. A civil suit is then instituted against the non marital children to prove their status in relation to the deceased. Here court calls both parties for a scheduling conference where alternative dispute resolution process is opened. When the parties agree, a new minute is written including these children. Some times the CBOM are older than the legitimate ones in which case a child from either side is picked to administer the estate. If disagreements arise in a scheduling conference, a full suit is instituted suing the person lodging a caveat and the case is heard to prove that the children/child is an actual beneficiary and was left out. After the full suit, there will be cases applying for revocation of the letter of administration. When this happens, a citation order is made to call back the person granted letters of administration to court. If the letters were obtained falsely or fraudulently, they are cancelled.                                                      

Full story of Illegitimacy in Kumam Culture presented during an 
interview with Emusu Joseph, a clan leader
In the past under the Kumam culture pregnancy ‘outside’ marriage was seen as criminal, a bad act and immoral for a girl/boy and the parents of such children. The child involved was caned before the clan. Emusu said that his father had told him that a boy who had made a girl pregnant before marriage would be paraded before the clan naked and asked to point his private parts telling it, ‘it’s you who brought me trouble’. During that time, he said no boy or girl engaged in sex for fear of the clan rules. A girl did not look for a husband. She had to sleep in the same house with her parents, unlike today where girls or boys may have separate huts. Parents arranged marriage but sometimes a girl’s looks changed and she ‘looked ugly’ so that the arranged boy rejected her. ‘Illegitimacy’ was immoral and if it happened, a girl was asked for the responsible person who would be followed up. If he accepted the pregnancy, the girl would be handed over to his family until delivery. After delivery the girl would either marry the boy or return to her parents with the child. If the child was a boy, the maternal family would be responsible to marry him a wife but then he almost became a family porter (in charge of all responsibility). If it was a girl and she got married, the bride price was for the grandfather or her brother in case she had one of same status. Today, girls in some ways tend to be better off than boys. Many look after them for future benefit. Even the men who reject the children at first tend to claim the girl child during adult age. Grand mothers tend to be more loving and blocking fathers from claims. If the mother was married and returned home after divorce, any other child/ children she conceives with other men belong to the divorced man if no dowry was refunded. These children are equally accepted in her family. When land is being allocated, she is only shown a piece on which to construct a house and keep her children. These children are valued because dowry was received from their father (idwe me dok- ‘children from dowry’.) Those for whom no dowry was received have less value (idwe me luk- ‘children of fine/compensation’). At times children are produced stealthily, for example when a woman cheats on her husband, conceives and then quickly returns to meet her husband and claim pregnancy. This happens even in couples living together but is more common in long distance relationships. Many times the men realise that the children are different and question the women. When proved, according to Emusu ‘divorce or rejection of such children results. Some men would even want to kill the child.’ 
Interview with Rehema Atayo (13 years old a CBOM)

She is treated well by the grandee who she said values her life.  Her grandee is keen on her education and regular school attendance, trying as much as possible to provide her school requirements like books, pens, uniform. However, Rehema worries that her grandee is poor and does not have money to pay for PTA contribution and examination fees. Her mother is married in another Sub County, does not contribute a thing towards her wellbeing and is seldom at home to visit. She doesn’t know her father, no body has ever told her about who he is or his whereabouts. She is interested in school but sceptical about the ability of the grandmother to facilitate the process. 

Details of family heads present in the community meeting discussed under magnitude of the situation of CBOM -Chapter 3
Two of the men were eldest in their families and were looking after their sister’s children. One man was looking after his daughter’s children while the other was looking after his wife’s CBOM. Among the women, two were widowed but looking after their grand children left behind by married daughters; and another two others were abandoned on marital land by their husbands with all the children including those BOM by daughters; and another two represented their husbands who were absent but had dependant CBOM. Only one had the husband present but he refused to sit in the group of household heads because he had little to do with the CBOM in his family.
Sections of interview with Alule MOGLSD

Uganda is a patriarchal society, even if the grandee is taking care of a child, the child is not settled; it should be settled with the father. Identification of duty bearers should consider the biological father first. Even if the mother remarried, the first line should be the biological father. Even when the step father fills the gap, he is taking up responsibility of the child’s father. Looking at rights, the biological parents should be the starting point of parental responsibility. Patriarchal society also allows men to bring children from other women to their wife. 

In 
towns 
where education is valued, people are conscious. In rural areas, entertainment is by sex as most preferred form. Some people address the problem of cold by causing pregnancy, for example a poor man with no blanket. Uneducated people count the number of children as achievement irrespective of quality. It is a social problem not about to come to an end; we need to make people aware of the danger.

Interesting quote from Teichman 1982:33, relevant to the 
discussions: 

‘Children conceived as a result of artificial insemination by donor (aid) 
are technically illegitimate but they are usually registered as the children 
of the mother’s husband because often the husband has agreed to the 
aid and so, in a sense, has connived at hiding the illegitimacy. For these 
reasons, she says some people argue that these children can as well be 
considered legitimate, but they should be conceived with knowledge of 
their mother’s husband. If not, they are illegitimate but not adulterine 
bastards. ‘The mother’s action was only wrong not for committing 
adultery with aid donor but for not informing her husband. This could 
still prove ground for divorce if it was adjudged to be ‘unreasonable 
behaviour.’ 
Annex 4:  

Map 1: Location of Kaberamaido District in Uganda
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NB: Some neighbouring districts discussed in the methodology section are newly created and may not be seen in this map but they were curved from those neighbouring Kaberamaido in this map.

Map 2: Location of Okapel Parish (Omwony) and Kaberamaido sub-county in Kaberamaido District
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Map 3: Location of households with CBOM in Omwony A village

[image: image4.png]Auce oa )

K«.,m

QL. P

















Limited choice of interventions





Children Born Outside Marriage in Kaberamaido District in North Eastern Uganda: Who Cares?
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Circumstances 





Financial motivation





Abuse of authority/ weak enforcement of law








Cost of justice





Many avenues of resolving abuse related cases





Cultural norms/perceptions perceptions





Nature of Ugandan Society-Patrilineal





																			Impact on the child: 


Non reporting


Continued abuse of child rights


No say on such children by women


Powerful succeed in cases


Exclusion, Rejection, destitution


No proper upbringing, criminality


No sense of belonging














� Under section 123 (1) of the penal code, any person who unlawfully has sexual intercourse with a girl under the age of 18 years is guilty of an offence.


� The pregnancy was not expected, but the girl/woman can not abort because it is illegal in Uganda.


� Ncube’s uncritical reproduction of the word liberated as applied to CBOM requires a comment. Using this word implies that the mother of the child and her parents, who in fact have blood relations with the child, are enemies from whom the child has to be freed. If the idea was to liberate from traditional socially imposed constraints (customary law), then the child should freely visit the mother.


� Can bribe their way out of police/court and get away with it


� Have other children with marriage partner 


� To throw a way a new born child in a pit latrine, abandon in a bush or in a distant neighbourhood.


� For the purpose of this paper, household is defined as a group of persons who normally live and eat together- from the same pot 


(adopted from the 1991  Ugandan census report) 


� He represents the lowest governance structure in the local government system. He chairs the local development committee which should comprise of nine persons. In Omwony A it comprises 10 members with an elder co-opted.


� National Council for Children


� Some families cost every expenditure on a child/children and for every year they offered custody and value in terms of cattle.


� For details see Annex 2


� These are fishing villages covering the southern part of the district. Many are known for lawlessness, and are cut of many societal values.


� Discipline means being close to relatives, respectful and hardworking in family activities.





� returnee has come back to produce me snakes


� prostitute who has roamed men


� Assumed to impregnate girls in the clan because they are not closely related


� See details in the village map Annex 4


� Used in the sense of having multiple relationships 


� In the local context, this means one moves from home to home looking for where some kind person might throw him/her food 
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