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Abstract

There are violations of the right to health of undocumented migrants in France. The state law and program meant to provide medical care to undocumented migrants (Art. L.251-1 CASF and the L'Aide Médicale de l'Etat) are formulated in such a way that excludes some in this already-marginalized population. This paper determines that structural violence is evident in the consequences of the AME and its application, as illustrated in examples of the exclusion of undocumented migrants from medical treatment and subsequent violation of their right to health. 

It also examines the concepts of social stratification and social exclusion and links their cause to the denial of care based on the conditionality and application of the law. This paper goes through Article 12 on the right to health asserted in the ICESCR, and establishes that evident in the denial of health care for undocumented migrants, France is breaching its obligation to this international law.  

This was accomplished by both examining statistics provided by local organizations working with undocumented migrants as well as personal anecdotes of undocumented migrants who have had difficulty receiving medical care. 

Relevance to Development Studies

While development studies traditionally examine cases outside of Western Europe, the situation of undocumented migrants in France and the denial of medical care due to the content and application of legislation is relevant to the human rights and social justice aspects of development studies. The main concepts explored throughout the paper – structural violence, social stratification and social exclusion – can all be involved in a greater scheme of human rights and a human rights framework. This case study also touches on the human rights aspects of globalization (through the topic of undocumented migration) and the universality of human rights reflected in international law. All are concepts and concerns that have been explored throughout the course of the year in class. 
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Chapter 1 
Introduction

1.1 Background

At first look, the French social system appears utopic. The health care system in particular is reputed for not only being one of the best quality systems in the world, but also one that is the most accessible.  The state-sponsored system is available to all France's citizens; so what about those persons within the borders of France who are not citizens? Are they entitled to care as well? 

French law dictates that despite undocumented status, migrants do have the right to medical care. Article L.251-1 of France's Code de l'action sociale et des familles (CASF) supposedly assures access to a program called the L’Aide Médicale de l’Etat (AME), or State Medical Aid. This is a specifically designed medical care program for persons who do not hold papers for a legal stay in the country.  Care is given, with proof of a three month uninterrupted residence in the country, identity, as well as documentation showing that annual finances are below a certain cap. The subsequent question is whether or not these conditions deny the people who cannot meet them needed medical care.

According to Médecins du Monde (MdM) report on 2007 data, there is a growing number of undocumented migrants in France who are excluded from any health coverage, despite the provisions of article L.251-1 CASF. According to MdM, there was a strong increase in the number of undocumented migrants who were ineligible for any medical coverage from 2003 to 2007; jumping from 9.2 percent to 22.2 percent ineligible. This dramatic increase suggests a violation of certain undocumented migrants' right to health. Horror stories detailing negative experiences undocumented migrants have had trying to obtain the AME abound. 

Take the story of B., a 32 year old Cameroonian woman, who arrived in France in 1995 and has not ever had a residency permit (Bissuel 2004). She wanted to apply for the AME, but she could not find proof of her presence in France for the three months preceding her application. She was able to find proof of her presence for the months of March and April, but not for February. She has a dangerous anaemia due to uterine haemorrhages, and without proper and constant medical consultation this condition puts her life in danger. Without the AME, medical practitioners cannot follow her illness with tests and regular checks, and they can not treat her condition unless in an emergency (ibid). B. had to wait until she had proof of three consecutive months of residence before she reapplied for the AME. 

As this story illustrates and statistics show, there is a demographic in France whose members fall outside of the L.251-1 CASF and are denied medical consultation. This paper examines violations of undocumented migrants' human right to health and how these violations prove to the presence of structural violence in the French social system. It also connects these violations with social stratification, social exclusion, as well as violations of international law agreements.   

1.2 Objective

The objective of this research paper is to uncover and acknowledge instances of structural violence found in any health rights abuses of undocumented migrants in France. In addition, this research paper will attempt to uncover elements of social stratification and social exclusion, as well as violations of international agreements, found in any violations of the right to health of this marginalized demographic.

The abuse in question is the prohibition of medical consultation, and throughout this paper I will examine how the prerequisite conditions needed to qualify for the AME (State Medical Aid), as well as the application of the law, exclude undocumented migrants. Another objective is to determine the extent to which the consequences of both the law and its conditionality contribute to health rights abuses of undocumented migrants. 

1.3 Research Question

How can the presence of structural violence be shown through the consequences of the AME and its application, including the exclusion of certain undocumented migrants and the violation of their right to health?

1.4 Research Sub-Questions

How can it be established that there are also instances of social stratification and social exclusion in the denial of care based on the AME and its application? 

How can it be established that due to these violations, France is breaching its obligation to Article 12 of the ICESCR?

1.5 Methodology

Research was conducted, involving a blend of primary and secondary data and literature review. 

First examined were various key policy documents, with a focus on the Article L.251-1 CASF, and the articles cited within, which were the Articles L.380-1 SOS, dealing with the condition for 'regular' and 'irregular' status; and L.861-1 CASF, explaining the specific financial resources to qualify for state medical aid. This gave the fundamental basis for the understanding of the French legalities relating to health care for undocumented migrants. Accompanying the actual laws, the official insurance office's policy briefing on the L’Aide Médicale de l’Etat (AME) was examined, including procedure and notes on qualification. To illustrate the changes to the AME regime, the 'Rectification Finance laws' of 2002 and 2003 were studied. 

To establish the violation of the human right to health that has been taking place due to official legislation, research entailed the examination of various reports from MdM, Médecins sans Frontières (MSF), the Comité médical pour les exilés (COMEDE), and the Groupe d'information et de soutien des immigrés (GISTI), which expand in detail the statistics and problems that have arisen in the sector of undocumented migrant health care. In terms of international laws, the International Covenant on Economic, Social and Cultural Rights (ICESCR) was extensively utilized and referred to, and the Universal Declaration of Human Rights was briefly cited.  While the actual texts of these international agreements are vague and open to broad interpretation, they still provide a crucial base for the advocacy of social protection. Also examined were France's third periodic report on ICESCR implementation in 2007, as well as the subsequent concluding observations of the UN Committee on the ICESCR.

Statistics and details of denied care were taken mainly from a MdM report of 2007 data. The foreword of the report states that “like each year, the report consists of testimonies of patients that describe their situation and experiences” (MdM 2008: 6). The data presented was collected from MdM's CASOs, or Centres d'accueil, de soins et d'orientation (Reception, Care and Orientation Centres), throughout the country. These centres offer charitable medical consultations and treatment. In 2007, these CASOs treated a total of 18,801 patients. The demographic of the patients documented comprised of 55 percent men and 45 percent women. The average age of patients was 34.6 years, with 9.5 percent of patients being minors and 7.5 percent of patients being over the age of 60. 89 percent of patients were foreigners (ibid). Further details of patients studied can be found in the chapter on findings (4.1, Violations and Statistics), and limitations of this report are detailed in the limitations section of Chapter One (next). 

Another source of primary data collected was during a three week stint in France. I conducted eight semi-structured interviews with individuals: undocumented migrants who have had a range of experiences accessing health care. Some were able to obtain the AME, as they were able to prove their three month uninterrupted residence, while others were denied even emergency care because of the unstandardized and interpretable definition of 'emergency condition'. This research was mainly anecdotal.  

The case studies gathered in the field as well as case studies illustrated in reports by public health organizations such as MdM or MSF are presented throughout the research paper to support relevant concepts and trends.  They have been selected because they illustrate a broad range of experiences of undocumented migrants, ranging from obtaining the AME without any problem, to the denial of the AME's emergency aid. These anecdotes were added to show that the conditionality attached to the AME makes the process of obtaining proper medical care arbitrary rather than standardized or predictably organized and delivered. 

During field work, I was in contact with MdM and the COMEDE, who referred me to documents already on the website for further information. Undocumented migrant contacts for the semi-structured interviews were made through previously-established personal reference and connections. This 'snowballing' technique employed the help of the first subject interviewed, who referred me to others in similar situations in their network of friends and acquaintances. This created a data sample.     

Lastly, a literature review of secondary data was conducted to analyse the rights abuses and build the framework for the concepts of structural violence, social stratification, social exclusion, and health as a human right. 

1.6 Research Limitations

Throughout the course of research, I faced both logistical and ethical obstacles. 

Logistically, a short and limited access to the undocumented migrant population did not provide enough data to qualify a trend. Three weeks of research and exposure to the marginalized population offered a good basis for familiarity with the terrain, but more time in the field would have strengthened my research findings. Also, while contact was established with MdM and the COMEDE, they unfortunately were not able to grant me access to individuals in an 'irregular' situation, for privacy reasons and time constraints. 

Organizations referred me to their publications, giving a narrow and one sided scope of the problem. Documents that originate from non-governmental organizations are normally created to further their cause, and are academically questionable. The document on which I relied the most, the MdM Report of 2007 findings, only presented a vague methodology and did not describe in depth the processes and methods of data collection. It detailed the demographic of patients, but nothing further. This lack of explanation of their process of data collection decreases credibility and creates scepticism on the accuracy of data. I requested the official methodology from the organization, but did not receive a reply.

In addition, I did not find any official government documents or statistics concerning the state of health of undocumented migrants. This may reflect just how marginalized the population is who does not qualify for the AME. Tt may reflect considerable government inaction and ignorance of the problem: the absence of any documentation may say more about the government's stance on the issue than any report would.  

The interviewing of undocumented migrants posed both logistical and ethical problems, that were important to consider and reflect upon for the conduction of field work. 

Jacobsen and Landau detail the positives and negatives of the use of the semi-structured interview in their paper, “The Dual Imperative in Refugee Research.” They state while there are many benefits through this method, including rich anecdotal and descriptive data, it would be misleading to generalize about an entire population, situation, or experience, and create an inaccurate picture, based on this method alone.   

A probable obstacle to academic credibility and responsible advocacy, Jacobsen and Landau claim, could be research based only on a small sample and interviews. “Unless very carefully selected, non-representative studies, especially those with small samples, seldom yield enough cases or the right kind of cases to allow us to test competing hypotheses and causal relationships (Ragin 1992; Savolainen 1994, in Jacobsen and Landau 2003: 7). With this is mind, in addition to a small group of anecdotal interviews, I examined the data from organizations who deal with this marginalized population on a professional and full time level. The data presented by a reputable organization such as MdM is accurate in showing any trend in the domain. 

A hindrance with semi-structured interviews and the conversational approach to data collecting is its informal nature. Jacobsen and Landau state that a “conversational tone may prompt particular responses, or inadvertently direct the answers, an unconscious process often difficult to avoid even by trained researchers” (ibid: 8). In addition, if the researcher has already established his or her own stance on an issue, any interview conducted by the researcher is tainted with their own personal bias, their positionality. Positionality may not be a total hindrance to objective research, as long as it is recognized and acknowledged.  

As a human rights student, I acknowledge that I have a particular positionality in favour for those who are being socially excluded by being denied their basic right to health. Positionality is impossible to erase, so I went into the field with the knowledge that I would be taking a side, or have already taken a side by selecting the research topic, even if subconsciously. Before interviews, I carefully prepared questions so that they would be (to the best of my knowledge) fair and not loaded. To supplement anecdotes collected in interviews, I present trends from data collected by experienced organizations and researchers who, besides already having done research on the issue, were credible in terms of their established expertise on the situation and the reasons for that situation. 

As mentioned before, I used the method of snowballing to acquire a sample of anecdotal cases. Jacobsen and Landau assert that there are both methodological consequences to this. Sampling would not be random, and therefore possibly biased. While useful to access persons in the situation in which the researcher is studying, it could prove that the network accessed is of a specific subsection of the population that could affect their experiences. “A snowball sample draws subjects from a particular segment of the community, and they are likely to be similar in certain ways—sharing a social network, for example, or belonging to same religious group, or interacting with a particular NGO” (ibid: 13). This method would therefore exclude the rest of the affected population who do not make up the particular subsection approached by the snowballing network. 

It is also crucial to mention that during research, there were bound to be many cultural misrecognitions. The fact of conducting a study and gathering data in a culture foreign to my own presents many opportunities for misunderstanding. I had indeed lived in France for four years and speak French, and was therefore familiar with French culture and could easily conduct interviews. This does not dismiss the fact that I am is still an outsider in the country. On top of this, the persons interviewed were not French, coming from cultures which I had no previous experience or familiarity. I did not detect cultural misrecognitions, because of that- I did not recognize them as misunderstandings. This may have caused some hesitation or discomfort for some of the interviewees.   

1.7 Structure of Paper

This Research Paper is structured in six chapters. The first introduces the actual problem, research questions, objective, methodology and research limitations. The second chapter presents the conceptual framework, including the concepts of Structural Violence, Social Stratification and Social Exclusion, International Law (the ICESCR) and legal theories of application. Chapter Three frames the French National Law (Art. L.251-1 CASF and the AME), as well as the definition of the undocumented migrant status. The fourth chapter illustrates research findings, examining the problem more in depth as well as providing statistics compiled by MdM. It also includes specific cases of the denial of medical care collected through field work and other documentation. This chapter reviews the origins of the decreased accessibility to medical care and also suggests further consequences of the law. Chapter Five entails my analysis and application of the French case study to the concepts explained in the second chapter. Chapter Six offers an overview of the paper's content, conclusion and answers to my research questions.

Chapter 2  
Conceptual Framework

This chapter presents the conceptual framework selected for my research paper. I examine the main concept of structural violence, as well as supporting concepts of social stratification, social exclusion, health as a human right and legal interpretation. 

2.1 Structural Violence

Galtung defines violence simply as “that which increases the distance between the potential and the actual, and that which impedes the decrease of this distance” (Galtung 1969: 168). He gives an example to illustrate this definition: if a person in the eighteenth century died of tuberculosis, it would be quite unavoidable and far-fetched to consider this as an act of violence on the part of the medical system. The potential and actual were very near to each other, in that there was no cure for tuberculosis in the eighteenth century, and so if TB was contracted, the person would surely – and almost unavoidably - die. Galtung continues, stating that if a person died from tuberculosis in the present day, with all of the modern medicine and advanced medical technology standing idly by, then this would indeed be an act of structural violence. The present potential for curing tuberculosis is high if not guaranteed, yet the hypothetical person would have – avoidably - succumbed to the disease and died. Therefore the distance between the potential and the actual would be great, and structural violence could be said to be present in this system (ibid). 

Galtung writes that “if insight and/or resources are monopolized by a group or class or as used for other purposes, then the actual level falls below the potential level, and violence is present in the system” (ibid: 169). 

In a system that has elements of structural violence, there need not be instances of personal violence and there need be no individuals who directly wish to harm others (on the basis of their identity, background or status).  In addition, the violence committed must be systematic; that is, it is person-invariant. There may be key lawmakers who may have supported or voted in legislation confirming or worsening the denial of health care to certain undocumented migrants, yet the problem remains despite any change in the personalities involved. “Structural violence persists regardless of changes in persons” (ibid: 178), and so the individual doctors or administrators in charge of implementing laws are merely following (or refusing to obey) the rules of the system, which are systemic rather than personal. Individual identity becomes inconsequential in such a model. There is an indirect structural link, and repressive structures are to blame rather than the individual acting persons – whether doctors, nurses or administrators. It is the objective consequences, and not the subjective intentions, of policies and processes, that are central to this definition of violence (ibid).  When inequalities and injustices are built into the system's foundation, the very laws that define the work of employees and constituents, then this: “shows up as unequal power and consequently as unequal life chances” (ibid: 171). 

Galtung continues to explore the issue, and illustrates the liberal criticism of socialist society and how it “emphasizes how power to decide is monopolized by a small group who convert power in one field into power in another field simply because the opposition cannot reach the stage of effective articulation” (ibid).

In a much later essay on violence, Galtung expands on the topic by stating that exploitation is the centrepiece for structural violence. Basically, “some, the topdogs, get much more (here measured in needs currency) out of the interaction in the structure than others, the underdogs” (Galtung 1990: 293). This reiterates the point he makes in his earlier work about unevenly distributed resources. In such a system, the underdogs are left in a “permanent, unwanted state of misery” (ibid), susceptible to diseases, poverty and other hardships. In the Global North, the way these marginalized people physically suffer and may even die, are caused by social conditions. They die “avoidably and prematurely, from cardiovascular diseases and malignant tumours” (ibid) and as Galtung expresses it, “all of this happens within complex structures and at the end of long, highly ramified casual chains and cycles” (ibid). 

Tord Hoivik, another theoretician on structural violence postulates that “When a society's means of survival, from clean water to qualified medical assistance, are concentrated among the upper classes, the majority of the population has life expectancies lower than necessary” (Hoivik 1977: 60).  Hoivik also states that it would only be the 'lower' life expectancies reflecting structural violence in a society. The life expectancies affected would be collective, of a particular social group. Moving from the actual to potential state, there would be an increase in the life expectancy of a given population, and vice versa. “The natural measure of structural violence is therefore the loss of life-years” (ibid). The victims would be social groups, specific demographics, as it is impossible to measure structural violence on an individual level. “We can recognize structural violence only at the collective level, when we observe survival rates that are too low, relative to the resources available” (ibid). 

While this discussion has been focused on biological structural violence, or the violence that reduces somatic capability below what is potentially possible, it is important to also explain psychological structural violence. Fear is the basis of this definition, and includes lies, brainwashing, threats, indoctrination and other forms of psychological trauma that “serves to decrease mental potentialities” (Galtung 1969: 169). 

Jean-Pierre Derriennic  reflects on the psychological side of violence, claiming that violence can be qualified as “what people are frightened of” (Derriennic 1972: 369) and that the creation of fear is an important aspect of structural violence, used often for political influence and manipulation. In addition, “reduced to its actual consequences, violence is not a very efficient means of influence. Its efficiency results from its use as a threat” (ibid). 

Kathleen Ho explores the notion of structural violence and links it to the source of human rights violations. She first cites Paul Farmer, who expands on the subject of structural violence, that it is not the result of accident or a force majeure; [it is] the consequence, direct or indirect, of human agency” (Farmer 2005: 40 in Ho 2007: 4). Farmer claims that rights abuses through structural violence are “symptoms of deeper pathologies of power”, which also contribute to unequal social and economic conditions. 

The 'deeper pathologies of power' create a monopolization of resources that is evident in systems containing structural violence. This inescapably affects the agency of players within the system: enhancing the agency of some (the elite) while constraining others (the underprivileged). It is the level of agency constraint caused by the system that leads to human rights violations. As Ho states, when it is constrained “to the extent that fundamental human needs cannot be attained, structural violence becomes a violation of human rights” (Ho 2007: 15).  

In summary, the theorization of structural violence by Galtung, Hoivik, Derriennic and Ho merge to create a clear picture of what constitutes a structurally violent system. With the monopolization of resources and insight by a particular group, the distance between the actual and potential increases. One group becomes excluded from participation, representation, and possibly deprived from necessary resources. The resulting lower life expectancies and premature deaths of this marginalized sector of the society may or may not be intentional, as structural violence is both impersonal and built in the very structure of law and society. Structural violence can be both physical and psychological, and can constitute a human rights violation.  

2.2 Social Stratification and Social Exclusion

The notion of social stratification, according to Lloyd A. Fallers, is basically “a hierarchy of pansocietal, horizontal layers” (Fallers 1973: 5). What or who constitutes these layers varies tremendously on the context being studied, but may include any sort of subsection in a society: the working class, the unemployed, the bourgeois, immigrants, citizen or non-citizen, etc. Along with a demographic, social stratification intersects a specific, 'objective' attribute, such as income or education, as Fallers suggests (ibid). Comparing a demographic with an attribute is a useful method to discover attribute distribution and highlight inequalities in a system. “One might even safely call these intervals 'income classes' or 'educational classes'” (ibid). 

Social stratification is dependent on the concepts of need and power. Social stratification appears when there is privilege (resource) distribution, determined on the basis of power. Erik Allardt explains that those in power “possess or control of a portion of the goods and services produced by the society” (Allardt 1968: 16). It is therefore those who possess the power in a society who are able to allocate  resources and distribute privileges. The power holder decides the criteria to be used in the distributive process. Allardt states that this can be based on many things, but one such criteria linked with equality  is need: “Everybody should get rewards and goods in proportion to his needs” (ibid: 21). 

Social exclusion is related to the concept of social stratification. Subsections of society that are in the lower strata can in some cases be considered socially excluded. Basically, social exclusion is “to be excluded from common facilities or benefits that others have [and] can certainly be a significant handicap that impoverishes the lives that individuals can enjoy” (Sen 2000: 44).

Amartya Sen explains that the term of 'social exclusion' was first mentioned by René Lenoir in 1974. Lenoir, who was the French Secretary of State for Social Action, framed the 'socially excluded' in French society. Social exclusion was a threat to “the 'social bond' between the individual and society which is expressed in the active participation of the citizen in public life” (Rodgers 1995: 2), because the significance of citizenship and social solidarity holds high esteem in France due to its centrality in French Republican thought. Lenoir's use of the term in French society acted as the basis for widespread application of the notion of social exclusion.  

Presently, the list of the 'socially excluded' has grown from Lenoir's qualifiers to be much more inclusive. Sen lists “a few of the things the literature says people may be excluded from” (Silver 1995, in ibid: 7), and includes:

a livelihood; secure, permanent employment; earnings; property, credit, or land; housing; minimal or prevailing consumption levels; education, skills, and cultural capital; the welfare state; citizenship and legal equality; democratic participation; public goods; the nation or the dominant race; family and sociability; humanity, respect, fulfilment and understanding (ibid). 

In response to such a vast list, Sen states that there “may be a temptation to dress up every deprivation as a case of social exclusion” (ibid: 15).  

Another definition of social exclusion by theoretician Gerry Rodgers includes both social rights and material deprivation. Rodgers suggests that “it encompasses not only the lack of access to goods and services (…) but also exclusion from security, from justice, from representation and from citizenship. A central idea is that exclusion has much to do with inequality in many dimensions – economic, social, political, and cultural” (ibid: 50). This definition echoes Sen's postulation that any sort of capability deprivation can be considered as social exclusion.

Citizenship is an important consideration in the discussion of social exclusion. As Rodgers notes, “the concept of social exclusion [...] embraces the political aspects such as political rights and citizenship which outline a relationship between individuals and the State as well as between the society and the individual” (Bhalla & Lapeyre 1994: 10-11, in ibid: 6-7). This reflects the previously mentioned 'social bond' that appeared with Lenoir and the French discourse that highlights the importance of the citizen in society. Social exclusion is therefore a process of social disintegration due to a “progressive rupture of the relationship between the individual and society” (ibid: 2). 

In a liberal individualist tradition, citizenship is defined as “a social contract based on the possession of equal [social] rights by all individuals” (ibid), and these full members of a community “are equal with respect to the rights and duties with which the status is endowed” (Marshall and Bottomore 1992: 18, in ibid: 18). Social exclusion applied to this perspective of citizenship is the unequal distribution of rights. 

With this in mind, the Observatory on National Policies to Combat Social Exclusion defines social exclusion as affecting the “social rights of citizens...[rights] to a certain basic standard of living and to participation in the major social and occupational opportunities of the society” (Room 1992: 14, in ibid: 2). Therefore social exclusion is a breach of the social contract drafted by citizenship that offers equal social rights to all. It is, in a sense, 'incomplete' citizenship. 

The Observatory on National Policies to Combat Social Exclusion connects a 'certain basic standard of living' to social rights. Social rights would include employment, housing, health care, as well as anything contributing to the well-being and livelihood of an individual. The Observatory notes that there is “evidence that where citizens are unable to secure their social rights, they will tend to suffer processes of generalized and persisting disadvantage and their social and occupational participation will be undermined'” (ibid). Again, this is a clear illustration of social exclusion. 

There are two forms of social exclusion: active and passive. Active social exclusion can be a “deliberate policy to exclude some people from some opportunities” (Sen 2000: 15). It can also be a tool of deterrence and/or discrimination against a certain demographic. On the other hand, passive social exclusion is unintended, and as Sen states, “comes about through social processes in which there is no deliberate attempt to exclude” (ibid). Passive social exclusion, with its unintended nature, relates to the unintentional character of structural violence.    

In summary, the theorization of social stratification by Fallers and Allardt and social exclusion by Rodgers, Sen and the Observatory on National Policies to Combat Social Exclusion illustrates circumstances that would imply the presence of these concepts in a society. 

Social stratification is simply a layered society of subsections of a population and based on objective attributes. Similarly to structural violence, stratification deals with the possession of power or resource control by one group at the expense of another. Social exclusion is a step beyond such stratification: groups can be considered socially excluded if deprived of security, justice, representation, citizenship, social rights, or even material goods. Any rupture in the social bond between the society and the individual can be considered social exclusion. It can also be active (consciously excluding groups from something) or passive (unintentional, relating to structural violence).     

2.3 Health as a Human Right: The ICESCR

Heath is a fundamental right reflected in various international conventions and declarations. First cited in International Law's secular scripture, the Universal Declaration of Human Rights, the right to health was addressed in Article 25: “Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including (…) medical care (…) and the right to security in the event of (...) sickness (…)” (UDHR 1948). France is a signatory of this document that advocates health for all, despite a person's legal status. Twenty years following this monumental, yet unbinding, milestone for the case of human rights, was the International Covenant on Economic, Social and Cultural Rights (ICESCR), which also proclaimed the importance of the right to health. Article 12 of the ICESCR, of which France is a signatory, highlights this indispensable right to health:  

The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.

The steps to be taken by the States Parties to the present Covenant to achieve the full realization of this right shall include those necessary for:  (a) The provision for the reduction of the stillbirth-rate and of infant mortality and for the healthy development of the child; (b) The improvement of all aspects of environmental and industrial hygiene; (c) The prevention, treatment and control of epidemic, endemic, occupational and other diseases; (d) The creation of conditions which would assure to all medical service and medical attention in the event of sickness (ICESCR 1966).

This declaration of State responsibility is broad and ambiguous. Such questions arise as who determines and what qualifies as the 'highest possible standard of health, ' and what exactly constitutes a violation of this right. Also, an important question is whether or not the government is bound to secure this right for non-citizens, and in the case of this research paper, undocumented migrants.

Answers to these questions can be found in the United Nations' Economic and Social Council's document addressing the 'substantive issues arising in the implementation of the International Covenant on Economic, Social and Cultural Rights', under General Comment, number 14. 

The committee clarifies and expands on the highly broad description of 'highest possible standard of health.' While not entailing the right to be healthy (for numerous reasons, as the State cannot control the agency or genetic makeup of an individual), it does include both freedoms and entitlements to be ensured by states party to the Covenant. The list of freedoms comprise of “the right to control ones health and body, (…) and the right to be free from interference such as the right to be free from” any unwanted somatic manipulation. The list of entitlements include the right to “a system of health protection which provides equality of opportunity for people” to enjoy the most comfortable and highest possible state of health. This definition of the right to health also must be understood as the “right to the enjoyment of a variety of facilities, goods, services and conditions” for the healthiest possible population. (ICESCR 2000).

The general comment explains what entitles a violation, in three sectors: the obligations to respect, to protect, and to fulfil. First, the obligation to respect would be violated if the State implemented policies or legislation that would breach Article 12, resulting in unnecessary morbidity and preventable mortality. It cites as examples “the denial of access to health facilities, goods and services to particular individuals or groups as a result of […] discrimination; [...] the suspension of legislation or the adoption of laws or policies that interfere with the enjoyment of any of the components of the right to health” (ibid).

The obligation to protect the right to health merely includes the State's obligation to ensure that it is not infringed upon by third parties.  

In terms of the obligation to fulfil the right to health, violations would include “the failure to adopt or implement a national health policy designed to ensure the right to health for everyone, (…) as well as the failure to take measures to reduce the inequitable distribution of health facilities, goods and services” (ibid). 

Audrey Chapman presents an approach to violations of the ICESCR in a format that echoes the three sectors mentioned above (respect, protect, fulfil). Her categories include violations: a.) “resulting from actions and policies on the part of governments;” b.) “related to patterns of discrimination;” and c.) “related to a state's failure to fulfil the minimum core obligations of enumerated rights” (Chapman 1996: 43). Chapman's categorization of rights is followed by the claim that if the State is party to the ICESCR it is responsible for respecting, protecting and fulfilling 

For Chapman, the state, as a party to the Covenant, is responsible for preventing such violations and that the State is also “responsible for the structural violations of these rights” (ibid). Chapman's assertion acts as a link between structural violence and human rights violations under the ICESCR.   

2.4 Legal Interpretations

Guy S. Goodwin-Gill explores the relationship between the State and general international law, as well as the liberties the State takes in their implementation and interpretation. 

First of all, Goodwin-Gill claims that all States do in fact have a margin of leeway “in determining whether and what restrictions may be called for in the light of local circumstances” (Goodwin-Gill 2000: 166), considering the vast array of culturally specific methods of implementing and interpreting law. But how much leeway is allowed, and what is a valid reason for the restriction? Goodwin-Gill states that reasons for any deviations still must fall within the confines of the legal system, and taken up for a legitimate aim. It must also be “justified by a  pressing social need [and the restriction must be] proportionate to the legitimate aim pursued” (ibid). Overall, “the standard of compliance remains an international one” and the State is not exempt from the basis of the international law.  

Lastly, Goodwin-Gill states that some rights are “ 'non-derogable'; no derogation or exceptions are permitted even in exceptional circumstances; they benefit everyone, nationals, foreigners, migrants and refugees, whether lawfully or unlawfully in the state, and regardless of any situation of emergency” (ibid). If the right to health falls in this categorization, there is no excuse for it to be jeopardized. Goodwin-Gill cites these non-negotiable rights, and they include the usual suspects: the prohibition on genocide, slavery, racial discrimination, etc. But also the right to life.  In a creative interpretation, this right to life could link to the right to health. Without proper heath care, an individual's right to life is threatened in serious cases. This may be enough to qualify the right to health as a non-derogable right, and therefore should never be allowed to be infringed. 

Chapter 3  
Context

This chapter frames the context of the case study. It provides the definition of the 'undocumented migrant', which is the marginalized demographic on which this paper focuses. It also examines the French laws that are the founding legislation of the AME and emergency medical care.

3.1 The Demographic: The Undocumented Migrant

In order to better frame the demographic which I investigate, it is important to define the status of 'undocumented migrant,' or sans-papiers ('without-papers', as they are known in the country), and understand their situation. In general terms, a undocumented migrant is a foreign migrant or failed asylum seeker living in a country without having proper – or still valid - legal documentation: be it a residence permit, short or long term visa, student visa, etc. A person in an 'irregular' situation can be anyone who has no officially documented legal status in the country. The reasons for this situation vary – some have never had proper papers, others have outstayed their legal permission, some are rejects of the asylum system, others are trafficked or smuggled and never given their papers back. These people find themselves on the fringe of French society as well as the French State's extensive social security network.

3.2 Article L.251-1 and the Aide Médicale de l’Etat

This research examines a specific law, the article L.251-1 of the Code de l'action sociale et des familles (Social action and family code), enacted by the government (2000) concerning access to health care by undocumented migrants. The article itself states:

Every foreigner residing in France in an uninterrupted manner for more than three months, who does not meet the conditions of regularity mentioned in article L. 380-1 of the social security code and whose resources fall below the minimum ceiling mentioned in article L. 861-1 of the same code has the right, for himself and for the people in his charge, as defined in articles L. 161-14 and 313-3 of this same code, to receive medical assistance from the State (Art. L.251-1 CASF). 

This law qualifies undocumented migrant patients meeting the listed conditions for a coverage called the AME, or L’Aide Médicale de l’Etat (AME), otherwise known as the State Medical Aid. 

Undocumented migrants do not fit the conditions of 'regularity.' The qualifying article refers to the Article L. 380-1 that provides the definition of regularity. It states:

Every person residing in a stable and regular manner in metropolitan France or in an overseas (French) department who falls under the general government but not having any right to welfare in a medical or maternity care insurance scheme (Art. L. 380-1 SOS).

According to this law, since undocumented migrants do not meet the conditions for regularity, they should be able to qualify on this front for State Medical Aid detailed in the L.251-1. 

The second condition mentioned in the L. 251-1 is that the person's financial resources must not exceed a certain ceiling referred to in article L.861-1. The article referred to merely states that this limit is 'determined by decree, and revised each year to take into account the evolution of prices'. Each first of July the new ceiling comes into effect, and it attempts to take into consideration the foreseen fluctuation of prices for the next year. The ceiling set also varies depending on the number of dependants in each household. The 2007 ceiling was fixed at 598.23 euros per month for a single person (COMEDE 2008: 222). To obtain the AME, an individual must provide a document that details their monetary resources (obtained in France or abroad) and estimated their total income over the past twelve months (ibid: 224). 

Lastly, the individual must be able to prove their uninterrupted stay in France for more than three months. Foreigners who have been in the country for less, as well as people just passing through France, or who have been elsewhere in the EU prior to seeking medical treatment, for example in detention or in the Schengen area, are not eligible for free medical treatment under the AME (COMEDE 2008: 220).  

The AME covers 100 percent of medical costs, within the limit of social security tariffs. The beneficiary is also exempt from paying a daily hospital fee, as well as all medical or dental care costs, medicines, laboratory work, hospital and surgery costs, prenuptial exams, vaccinations and screenings, and provision is free for contraceptives as well as for voluntary pregnancy terminations (COMEDE 2008: 227).  

A 2005 decree
 lists the documents that the individual seeking AME coverage must provide. Article 4 states that first, a piece of identity must be shown. This would include a passport, a national identity card, a translation of a birth certificate certified by a recognized translator, a translation of a family 'booklet' certified by a recognized translator, a copy of an expired residence permit, or any other document that would attest to the identity of the holder. 

Article 4 continues, and states that along with this proof of identity, the individual must provide a document that proves their uninterrupted stay in France for more than three months. The easiest way of proving this is by the stamp of entry in one's passport. Otherwise, accepted documentation would include a copy of a rental contract, a electricity, gas, water, or telephone bill, a tax slip, a hotel bill, or public housing attestation. If the person does not have permanent residence, they can get an official letter of confirmation  from a recognized organization willing to sponsor them. And if the individual is being hosted for free by a person, their rental contract, electricity, gas, water, or telephone bill would also be acceptable. A signed declaration of three months stay by the individual seeking care, or by a third party, is not acceptable. 

The AME does not apply to foreign students studying in France, foreign interns, persons receiving any other sort of family social aid, persons receiving financial help for day care, persons receiving financial help for lodging, refugee or asylum seekers, or children in an 'irregular' situation. (Children, though, are able to receive medical care without an official program.
)

3.3 Emergency Aid

There is emergency aid available to those who do not qualify for the AME. This program permits undocumented migrants who do not have any medical insurance to obtain 'emergency care' for an injury or sickness, that without care, could lead to serious and lasting alterations to health of the individual. Officially stated: “if the essential diagnosis is jeopardized and if this could lead to a lasting and serious alteration of the state of health of that person or of the unborn child.” (Art. L.254-1 CASF). 

On paper, emergency aid appears generous. It is given to stop the spread of diseases among the general population (for example, of tuberculosis and other infectious diseases), as well as being provided in the case of maternal care, during pregnancy, at birth, and following birth. Emergency medical assistance is also supposed to be accessible in the case of the termination of pregnancies. Emergency AME, if granted, covers the entirety of the medical expenses of the hospital, medications, and reimbursement of monies spent out of pocket. 

This bill officially applies to those who are in their first three months of residence in the country, persons who have indeed resided in the territory for more than three months but do not meet the requirements necessary for the AME. It is also for individuals who have not yet submitted a request for the AME, or for those who have submitted their request but is still in the course of being processed. 

Chapter 4  
Findings

This chapter investigates the application of the AME in the French state, examining statistics documented in a 2007 report by MdM which exposes a growing percentage of undocumented migrants who are not able to receive medical benefits from the state. This chapter also explores the sources of  limited access, as well as other consequences of the law and obstacles faced.

4.1 Violations and Statistics

Despite the law which should offer health care to undocumented migrants, according to the MdM report of 2007 data, there is a growing number of foreigners in France who are excluded from any health coverage whatsoever. 

A MdM report has compiled data collected in 2007 of the patients received at the organization's CASOs throughout the country. These centres are open to all those who have had difficulty accessing free state health care, and offer consultations and treatment without appointments for those seeking medical doctors, dentists, nurses, social workers and psychologists. In 2007, these centres aided a total of 18,801 patients, of which 9 out of 10 were foreign. It was also noted that 58 percent of the foreigners had been in France less than one year, while 30 percent had been in France for less than three months. (MdM 2008: 19). 

It is also important to note that of all patients, only 42 percent had a stable housing situation. The remaining 58 percent were in a 'precarious' situation (35 percent), or living on the street (23 percent). Persons living in a 'precarious' situation would mean living in unstable conditions that could be terminated without warning, and also include those living with a third party, squatters in a place with electricity and water, in a camping car, a CHRS, or Centres d'hébergement et de réinsertion sociale (Shelter and Social Reintroduction Centres), or a hotel. A person in the homeless category would include those persons living on the street, public places, squatters in a place without services, or shelters (ibid: 22). These statistics show the difficulty undocumented migrants face in providing proof of a stable residence, needed to qualify for the AME. 

72 percent
 of the foreign patients at the CASOs – as reported in this study - were considered to be in a 'precarious administrative situation' (ibid: 30), meaning that they did not have legal residence papers or visas (and therefore fall into the demographic of 'undocumented migrant').  

The report also investigated the patients' options concerning official free medical assistance from the government. Of the total patients, 78 percent could theoretically benefit from a health insurance scheme, be it the CMU (base health care) or the AME (29.2 percent were eligible for the CMU, 48.6 percent for the AME). The remaining 22 percent were not eligible for either the CMU or the AME due to reasons of stability of residence, in that persons were not in the country for more than three months, or were merely passing through (12.6  percent could not prove their stable residence in the country, while 9.6 percent were foreigners in transit) (ibid: 37).  

The data in the MdM report illustrated a strong increase in the number of patients who were ineligible for any medical coverage from the year 2003 to 2007. In 2003 the percentage was 9.2; 2004 was 19 percent; 2005 was 22.2 percent; 2006 was 20.6 percent; and again in 2007 the percentage was at 22.2. This is most likely due to the legislation and reform made at the end of 2003 making eligibility for the AME condition for only those who have resided in the country for more than three months, and the proof of this duration. The number of persons without access to any health insurance doubled from one year to the next, following the AME reforms (ibid).   

The MdM study also lists the ranking of reasons stated why foreigners were not able to access medical care. They were the following: misinformation about the health system and social services, difficulties linked to accessing their rights, administrative difficulties, linguistic barrier, difficulties paying an upfront base coverage, and fear of being deported. Among those, 5.5 percent of the sample were not able to show proof of their duration in France for more than three months, 20.3 percent had 'administrative difficulties', including missing documents needed for the insurance application, as well as 14.9 percent of patients who stated that they were ineligible for insurance, as they were in the country for less than three months or that they were on a tourist visa (ibid: 50). 

The case of S.B., an Algerian woman who has been residing in Paris for one year as of July 2009 (S.B., personal communication, 9 July 2009), is one such person who once fell into the demographic unable to benefit from any insurance coverage. Last year, S.B. attempted to get the AME when she was only two months in the country. At the time, she was in an 'irregular' situation, but because she was in the country only for two months, her request was rejected. She applied again for the State Medical Aid when the duration of her stay reached three months, and she then fit the qualifications for the insurance and has not had any problems since (ibid). Her experience illustrates the denial of medical care was due to the conditionality of three month uninterrupted residence in France placed on the AME. 

4.2 Decreasing Access and Obstacles to Application

As evident from the previous section, there are many obstacles blocking the access to medical care. This section investigates the origins of these obstacles, which include specific stipulations in the law and reforms to the law in 2002 and 2003. Besides the statistics cited previously, this section will investigate further consequences of specific obstacles. It will also expose problems in the application of the programs (AME and emergency aid). 

Most of these foreigners are undocumented migrants and do not meet the conditions (or cannot prove that they meet the conditions) as stipulated in L. 251-1 CASF.  They are therefore denied proper medical attention offered by the AME. Those who fall outside the L.251-1 would include persons who have been in France for less than three months, those who are poor, but not poor enough to obtain coverage, and who are therefore forced to pay 100 percent of costs.  Those who have been in France for more than three months – being undocumented – may not qualify because they have no way of proving the duration of their stay in France. 

While the AME offers many possibilities for undocumented migrants to prove their uninterrupted stay in the country for more than three months, it is their irregular status that sometimes inhibits landlords from legally renting housing to them
. They are then impeded from registering with services companies, as it is not permitted to do so without having a legal residence. This is a potential roadblock, but as the list provided in the previous chapter illustrates, there are indeed other ways that undocumented migrants can prove their stay, albeit difficult. Without proper documentation, proof of stay longer than three months is almost impossible to obtain, and health care – besides emergency healthcare - under L.251-1 is denied. 

The following case is an example of a successfully granted AME that was dependent on the illegal
 actions of a landlord. A.R., a Philippine national who lives in Paris with her husband and two children, has been living in an 'irregular' situation since her arrival in France ten years ago in 1999, as of July 2009 (A.R., personal communication, 9 July 2009). She does not have any papers that make her stay legal. Both her and her husband have found work cleaning houses for mostly American expatriates living in the city, although these resources are undeclared. When asked about the AME, she stated that she never had a problem obtaining it, because her landlord, although renting them an apartment illegally, did not mind providing a document confirming the family's residence. A.R. said that she could show both her uninterrupted, three-month stay in the country, and also that her financial resources were indeed under the income cap necessary to qualify for the AME, as her and her husband's work are undocumented (ibid). This proves that employers are critical gatekeepers and often can influence whether or not an illegal person gets access to their ‘entitlements’ or not.

4.2.1  Origins of Conditionality

While the L. 251-1 is in effect today, it has become harder to access. The conditions detailed above were not always a part of the law. The main alteration of the AME was a December 2003 revision (the Finance Act of 20 December, 2003), which states that immediate access to AME would be prohibited unless correct documentation of stay and residence was given. Therefore truly 'undocumented' migrants are not able to receive medical care unless they have the money to pay. 

The Finance Act of 2003 is highlighted in France's third periodic report on the implementation of the International Covenant on Economic, Social and Cultural Rights. Paragraph 297 provides the explanation of the reform. It states that because of the 'unprecedented rise in expenditure for this part of the budget' (devoted to unconditional AME), the Finance Act of December 20, 2003 placed certain requirements on accessibility (ICESCR 2007: 70). This is when the AME became conditional upon continuous residence in France for three months. 

The other justification, in addition to the ever-rising cost of the program (cited at between 1,800 and 2,300 euros per beneficiary in 2005
), was the lack of differentiation between care for undocumented migrants in precarious situations in the country and persons who travel to France specifically for free medical care. An article in Le Figaro, on 27 October 2003, entitled “Drugs distributed by the AME for Sans-Papiers”, cited examples such as the King of Afghanistan or a famous football player coming to France exclusively to benefit from the AME. The outrage was that the State made no distinction between the King of Afghanistan and “a maid living with her family, residing in France, without legal papers.” In order for the system to no longer be seen as a free ride for foreigners able to travel to the country for free health care, the three-month uninterrupted residence in France was instituted. Francois Fillon, the Minister for Social Affairs, announced in the National Assembly that this right would be restricted and that 'foreigners in an irregular situation cannot expect access to unlimited free rights' ” (Liberation, 29 October 2003, in Freedman 2004, 101-102).

Also added was the cancellation of immediate admission to a hospital under normal AME. Further, there was the creation of a fund for persons not eligible for the AME to receive care in only emergency situations. A last change was that the AME would not cover the medical costs if a patient had already paid some or all of their expenses to a heath care establishment. 

These reforms of 2003 followed a series of relevant, although less drastic, changes to the AME. A 2002 Finance Act instituted the necessity of a 'moderator ticket' for all wishing to benefit from the AME, except minors. A moderator ticket is a person's expense that remains after the medical insurance reimburses the majority of costs. This amount can vary depending on cost and procedure. Also changed by the 2002 alterations was the type of care that could be provided: the AME could only be used at a hospital, and not in private practices (ODSE 2004).

4.2.2  Obstacles to Application of the AME

There are other obstacles that block sans-papiers' access to health care. As mentioned in the Groupe d'Information et de Soutien des Immigrés' (GISTI) informational booklet on accessing rights, there are logistical issues to the application of the AME that cause even more hindrances to receiving medical care. As mentioned earlier in this paper, as a condition for receiving the AME, the person must provide evidence of continuous residence in France for the three months prior to treatment. One obstacle cited to this being achieved is that certain offices in charge of granting the AME ask for proof of each of the three consecutive months of stay in France. Some undocumented migrants may be able to provide proof of residence for the first of the three months in the country, though even this may not be the case. According to a Health and Employment Ministry decree of 27 September 2005, AME offices were reminded that only proof for the first of the three months of residence was required.  Yet the practice of asking irregular migrants to provide evidence of residence for each of the three months continues in some areas, which is stated as a potential obstacle in the GISTI report (GISTI 2006: 10).

In 2004, following the reforms of the AME and addition of conditions making access to it contingent on residency requirements, four main NGOs active in the public health in France, MdM, MSF, the COMEDE, and the SAMU Social, commented on the reforms of 2002 and 2003 and detailed the problems that accompany them that lead to undocumented migrants not being able to receive medical treatment. 

The report commented that due to the vulnerable situation in which many undocumented migrants live,  many are in no position to furnish the documents necessary (proof of residence, uninterrupted stay, etc.) to access their rights. “The need to prove one’s continuous residence in the country for the three months prior to a person's AME request results in absurd situations for people, some of whom have been living in France for many years” (MdM et al. 2004).  These precarious living situations, such as insecure residence or even lack of residence, hinder the possibility of people being able to obtain officially acceptable documentation that would make them eligible to apply for AME. 

An example of a precarious living situation that prevents the possibility of obtaining officially acceptable documentation is the experience of A., a woman from French Guiana
, who lives in a squat with her eight children (MdM 2008: 44). In order for her to receive the AME, she needed proof of domicile. Squatters or homeless people can sometimes be sponsored by aid organizations. A. attempted to acquire this from the a social action organization. She was refused this sponsorship, because she did not hold a residency permit. A. was therefore denied health care under the AME because of her precarious living situation that prevented her from obtaining proper documents. She now must resort to the care available only in emergency situations (ibid). 

The NGO report also noted that because beneficiaries of the AME can only be treated in hospitals, “patients find themselves sent to overcrowded hospitals even for medical treatments that do not need the expertise of hospital technology and equipment” (MdM et al. 2004). The general practitioner becomes obsolete to AME benefit holders, and despite overcrowded hospitals, they are not visited by sick patients, even those most in need. The report also states that AME patients are not supposed to be treated in private practices, but that doctors occasionally choose to treat them for free. Therefore, patients' access to care depends all too often on the goodwill of – or lack of - individual medical practitioners.  In this way, health care moves from being a question of rights to being a question of charity. This type of haphazard and unstandardized care produces inequalities, and “the lawmaker is discarded and it is the caregiver who is left with the responsibility to take charge of the patients (or not)” (ibid). The state, in a sense, 'washes its hands' of the fringe population who do not qualify for the AME. They become the care burden of medical personnel who find themselves torn between treating a sick patient and following the law
. Ultimately, patients are the caregiver's responsibility, therefore the doctor would be to blame for any preventable worsened condition or fatality that befalls an untreated patient. 

MSF put out an informational notice in 2003 protesting the changes to the AME. In response to the only-emergency aid available to non-AME holders, they state that they would like to “clarify that it is not necessary for a person to be between life and death [to receive medical care]. Each citizen finds that it is urgent to cease having a tooth-ache, to put an end to urinary tract pain, and to heal an infection” (MSF 2003), referring to non-life threatening ailments that would not be accepted to be treated under emergency-only aid. MSF continues, claiming: 

...the cancellation of the 'immediate admission' procedure of the AME has lead to the consequence of impossibility for foreigners without papers to be healed quickly at the moment they need it, whether it is the beginning of an illness, or when an important test should be conducted (ibid). 

And contrary to the rest of the 'legal' population, these people must wait to receive care. 

The ambiguity of the requirement to provide proof of one’s date of entry into France was also highlighted in the report. Anyone who seeks to receive AME must prove their 3-month uninterrupted residence in France, and the evidence often sought is an arrival stamp in a passport, which is normally given at border control in airports. This may suffice as proof, but only if the person landed first at a French airport or dock. This proof of arrival if a person lands elsewhere in the Schengen area could lead to endless equivocations about whether or not the person was a resident from that date. For example, the report states that some persons may have only an arrival stamp given on the date of entry in another European country, and therefore valid throughout the Schengen region. This stamp proves merely the entry date into a country of the Schengen agreement, but does not help to show when the person entered France. Also, since there is limited, almost complete absence of border controls in the Schengen region, a person may enter France, yet reside in another country. They would then be able to qualify for the AME because they can prove their date of entry into France.  And the opposite may apply: a person may enter Europe through the Netherlands, yet reside for many years in France. They would still not be able to qualify for the AME on the basis of the stamp in their passport, which would not be accepted as proof (ibid).  

The MSF report concludes by stating that because of these new conditions imposed on the accessibility of the State Medical Aid, the number of beneficiaries of the AME must have diminished in a drastic way. They claim that “these different laws will put an end to medical care for foreigners without legal papers in France” (ibid). This report forewarned the dramatic increase of percentage ineligible for any form of medical coverage from 2003 to 2007: 9.2 percent to 22.2 percent (MdM 2007).

During the Parliamentary discussions preceding the 2003 reform of the AME, Gérard Bapt, a deputy from St. Etienne argued against the proposed reforms, citing dire consequences if the changes were to go through. He asked the Parliament, “Have you calculated that it will cost much more, since the first time the State sees the patient will be when they are in the Emergency Room, already in a bad state, and maybe already too late: hospitalization would be more serious and more costly. It would require longer care, too. And what about contagious infections? The resources that you propose to provide to reimburse hospitals for the cost of emergency care are insufficient. At the cost of a monstrous situation for public health, you introduce a reform that will not even save the money you expect” (Bapt 2003). And since its creation in 2000, the AME has accumulated a debt of 910 million Euros (Gourévitch 2008: 23). The cost of each year has always exceeded the allotted budget, with expenses for 2007 cited at 413 million euros, not including debt payment (ibid). With this large debt, it is evident that the reforms of 2002 and 2003 attempting to limit the cost were not entirely effective.  

While Article L.251-1 states that the AME is available to all in an 'irregular' situation, the goodwill is erased with the numerous stipulations and obstacles that end up blocking the access of undocumented migrants to the health care system.

4.2.3  Obstacles to Application of Emergency Aid

Concerning the emergency aid available to undocumented migrants who do not qualify for the AME, there are also obstacles in receiving care. While the law states that it applies to persons ill or injured whose “diagnosis (...) could lead to a lasting and serious alteration of the state of health” (Art. L.254-1 CASF), it does not specify who determines the seriousness of a person's state of health. This presumes subjectivity and inequality in granting emergency aid. 

The following example is one such instance that illustrates the ambiguity of the definition that defines the eligibility of patients for emergency care. J.F., a Senegalese man living in the Paris suburb of St. Denis for 2 years as of July 2009, does not have legal residency status (J.F., personal communication, 7 July 2009). He arrived in France on a short term visa to visit his family, but decided to stay in the country to make a living. J.F. stated that he never thought to get the AME, as “he is always healthy”, but after a rambunctious game of football last fall, he injured his ankle. He went to the hospital, believing he could make use of the emergency care under the AME. The hospital deemed the injury not life threatening, did not even take an X-ray of the foot, and sent J.F. home. After one week of still not being able to walk comfortably on the injury, J.F. returned to the hospital. Finally after much coercing and convincing, the hospital treated his foot, which turned out to have had a small fracture (ibid). J.F.'s experience illustrates the ambiguity in the AME emergency care: it is subjective to the hospital, nurse, doctor, or receptionist who decides whether the nature of the illness or injury is an emergency, and allowed to be treated under the emergency fund. 

While there is the safety net of emergency aid available to undocumented migrants who do not qualify for the AME, in practice, this aid is granted subjectively and unequally.

Chapter 5  
Analysis

This chapter will analyse and apply the concepts examined in Chapter Two to the case of undocumented migrants in France. The violations of undocumented migrants' right to health by the application and content of French legislation explored in the previous chapter will be linked to structural violence, social stratification and social exclusion. The situation will also be explored in a framework of international law, applying the ICESCR as well as legal theory and interpretations.

5.1 A Structurally Violent System

The example of tuberculosis that Galtung (1969: 168) cites as structural violence can frame the basic theoretical analysis for the French case study undertaken here. In the context of France, if one replaces tuberculosis with other kinds of malady, and if a person's illness is not cured despite the advances of modern medicine, then there is violence.  

The monopolization of resources and insight by a certain group qualifies as structural violence, as illustrated by Galtung (ibid: 169). Health care resources, including doctors, nurses, hospitals, screenings, medication, and the knowledge and power to diagnose and treat life-threatening ailments, are being withheld from the undocumented migrant segment of the population within France's borders who do not qualify for the AME. This means that there is violence in the structure of the legislation that grants and denies access to medical resources. While not specifically monopolized, as Galtung postulates in his definition (ibid), resources that are legally kept from those in need also lowers the actual level below the potential level and constitutes a form of violence. 

With this debate comes the question of whether structural violence is even perceived in France as such. If the public sees the situation as violent, it would therefore not be structural. As Galtung explains in his exposé of structural violence, it is most often “silent, it does not show – it is essentially static, it is the tranquil waters” (ibid: 173). Assuming that French society is generally static, Galtung's quotation might apply: “In a static society, personal violence will be registered, whereas structural violence may be seen as about as natural as the air around us” (ibid). 

Indeed, the denial of care is noticed, especially by those undocumented migrants who are denied it. But what must be asked is whether or not it is recognized as intrinsic violence, or if it is accepted as the norm by the general population. The mere creation of the AME and medical aid intended for undocumented migrants placates the general population, and its existence hides the fact that so many do fall between the cracks and care is denied. Solidarity movements often rally for the 'regularization' of undocumented migrants, but the violation of their right to health is not a widely publicized problem (except by NGOs who work specifically for the cause: MdM, MSF, etc. But even so, their work is not known by the general populace). But “the important point here is that if people are starving when this is objectively avoidable, then violence is committed” (ibid: 171), and if there are people suffering from illness when it is objectively avoidable, then violence is also committed. 

In a structurally violent system, a small group monopolizes power and there is a lack of representation for marginalized populations. Undocumented migrants who are not eligible for the AME have no representation in the state, and therefore their voices are rarely heard. True, there are organizations such as MdM and the like who take a stand for this marginalized population's rights. With the reform of the AME in 2003 which limited access to persons who could prove their three-month presence in the country, MdM and MSF launched a petition that was signed by a total of 11,400 person and 160 associations protesting the change (MdM et al. 2004: 8). Although this petition was ignored and the law went through, it still shows a certain solidarity and representation – at least by influential organizations such as these. Even so, the neglected population has no say in the creation and reform of legislation that would effect them. Structural violence is that: “the power to decide over the distribution of resources is unevenly distributed” (ibid: 171). 

To reiterate the remarks cited before by Galtung, marginalized people in the Global North physically suffer and die due to social conditions. The marginalized population of undocumented migrants who cannot show they have been in France for three months suffer these consequences. Diseases such as those mentioned by Galtung (cardiovascular diseases and malignant tumours) (Galtung 1990: 293) may not be discovered without a preventative or normal medical consultation. If they do indeed advance to the point of causing an emergency situation, then the fact that the AME is not available to certain persons prior to this point can assuredly lead to avoidable and premature deaths, a symptom of structural violence in the system. 

Hoivik's theory states that when resources are concentrated in one privileged and powerful group, the rest of the population's life expectancy is “lower than necessary” (Hoivik 1977: 60). When applied to France and the population that falls short of qualifying for the AME, one can hypothesize that the qualified medical assistance cited by Hoivik (ibid) is concentrated among the 'legal' residents in the country (acting as the 'one privileged and powerful group'). And, although far from the majority of the population, it is possibly the marginalized population who have lower life expectancies than normal. There is a definite divide between the privileged legal residents who have access to quality medical assistance and preventative medicine and the undocumented migrants who are excluded from care and must resort to emergency aid. 

According to Hoivik, the victims of structural violence would be social groups and specific demographics, rather than on the individual level. Trends in a certain marginalized group would show lower survival rates than expected, “relative to the resources available” (ibid). The demographic examined in the case study of undocumented migrants in France is too much of a small and marginalized population, and there is a lack of any official data on the life expectancies of the undocumented migrants who are denied health care through the reform of the AME. It is difficult to determine if life expectancy of this social group are lower than that of the French national population, as there is a lack of data.   

It could be argued that the extent of structural violence in the form of denial of medical care in France is not that widespread, considering that only 22.2 percent of the studied demographic in the MdM study of 2007 did not qualify for the AME. Despite this, there is indeed a marginalized population, and the number of people being excluded from medical care has increased since 2003, from 9.2 to 22.2 percent ineligible. Without a redistribution of resources and alteration of the qualifier law for the AME, the violations will not be able to be rectified. It is in changing the structure of the system that the violence can be removed, and in no other way.  

Another important aspect of structural violence is the subcategory of psychological structural violence (Galtung 1969: 169), of which there are also instances apparent in the French society.  While there is no specific legislation or part of the system specifically devoted to instil fear in the minds of undocumented migrants, it is something that directly accompanies the knowledge that they do not have access to health care. This reservation of health care for only certain members of the population is a psychological stress for those without. Fear of illness and accidents causing bodily harm is higher for those who would only be able to be cared for in an emergency situation. Foreigners may be deterred from even coming to France if they know that there would be no medical insurance available to them for their first three months in the country or if they were not able to prove a three-month uninterrupted presence.  

A prime example of fear created by the structure is the case of M.P., an Algerian man, has been in France for nine months as of July, 2009 (M.P., personal communication, 12 July 2009). He is an undocumented migrant working ‘in the black’ at an Algerian restaurant owned by friends. He claimed that he is afraid of ever going to seek medical care because he believes that someone at the hospital would report his illegal status and he would be deported. He stated that the police “were out to get him,” and tries to avoid any interaction with the State. When asked what he would do if he were to fall ill, M.P. replied that he would “mend himself” and/or look for someone in his circle of friends who were doctors or nurses who would not report him (ibid).    

Fear and threats are central to psychological structural violence (Galtung 1969: 170). In the case of the demographic that is denied health care from the AME, this fear is a psychological stand against their non-legal status, threatening being reported to the authorities as in the case of M.P. Another fear of the demographic that is denied coverage is being denied care, except in an emergency situation. These threats could act as coercions to push undocumented migrants into seeking legality. Fear in this case is used as political influence and manipulation. As any act of direct violence employed against undocumented migrants by the government would be political suicide for officials, Jean-Pierre Derriennic echoes that the threat of violence is effective in controlling people (Derriennic 1972: 369). Threats of the denial of care and of being reported to the authorities are the most efficient in terms of influence, as they are the most frightening. Therefore, there is a large amount of psychological structural violence present in the system.

Lastly, as noted in the second chapter, structural violence can become a violation of human rights. In the case study of France, the structural violence present in the content and application of the AME leads to a human rights violation: the prohibition of medical consultation of certain undocumented migrants. Health care resources are reserved for those with legal status, and the agency and capability of undocumented migrants is constrained to such a level that their fundamental human need (to health care) cannot be attained. When this is the case, “structural violence becomes a violation of human rights” (Ho 2007: 15).  

5.2 Stratification and Exclusion in French Society

There is a social stratification between the different categories of residents in France, in particular, the stratification of health care rights. As Jane Freedman states, these categories can be divided into French citizens, EU citizens, and non-EU 'regular' (holding residence status) and 'irregular' (not-holding legal residence status) persons. These differentiations can be seen in these peoples' access to rights, specifically the right to health care. Freedman reiterates the effect of the AME reforms: “Restrictions meant that anyone who did not have legal residence status could only access medical care through the hospital system, and could no longer get health care from a general practitioner” (Freedman 2004: 20). Because of these regulations, “a legal differentiation in the benefits that different groups of residents were entitled to” (ibid: 20), the social system (in particular the heath care system) became more and more stratified. 

The rolling back of rights and subsequent immigration deterrence are examples of active social exclusion. Amartya Sen cites the case study of France in his explanation of social exclusion. “When, for example, immigrants or refugees are not given a usable political status, it is an active exclusion, and this applies to many of the deprivations from which minority communities suffer in Europe” (Sen 2000: 20-21). Placing conditions on the access to the AME can be considered active exclusion of the most marginal populations of undocumented migrants in France: they are unable to fulfil required conditions, and thus unable to obtain a 'usable political status'.  

With the rise of globalization and the erasing of national borders, especially in the European Union, citizenship or a 'usable political status' are becoming prerequisites to obtain social rights. It is also the basis for social exclusion. “In general, persons defined as 'aliens' of various kinds (who might be international migrant workers or refugees) are denied rights available to members of the national community”  (Cohen 1987, in Rodgers: 25). 

Freedman postulates that such limitations of social services to foreigners is an example of governments' attempts to limit immigration. They use “internal controls to 'roll back' the rights (particularly social and welfare rights) of immigrants already in France,” and this has “served to increase the stratification present” (ibid: 26). Freedman brings up the 2002 and 2003 reforms of the AME, as examples of government action that increases stratification and social exclusion of certain groups.

The AME was created as a regime of health care for the non-citizen residing without documentation in France, and as established previously, there are many who fall through the cracks and are not able to receive proper care, even under the AME. As Freedman states, these rights are “fragile and liable to be withdrawn without notice – this creates an increasingly insecure situation for these citizens” (ibid: 23), alluding to the 2002 and 2003 AME reforms.  The increasing difficulty for undocumented migrants to receive medical care has been, she claims, an attempt to deter immigration. The fact that such a basic right as health care has been made less and less accessible to all clearly illustrates “on what fragile grounds non-nationals' rights are based” (ibid: 23). This is a prime example of a demographic being excluded by being either denied social rights, or living with the threat of their rights may be taken away. 

Freedman adds that stratification and exclusion may be based on race and ethnicity, sometimes but not always indicating difference of nationality and possibly inferring an undocumented status. She specifies the context of France, stating that the “de facto exclusion from full participation as citizens” occurs particularly in this demographic, who suffer the “lack of access to equal health care, [and] the absence of political representatives” (Freedman 2004: 20). The demographic that is excluded from equal access to health care is found stratified on a lower level of society as well as socially excluded from nationals or legal residents. 

The evident social stratification and social exclusion of undocumented migrants and their respective rights also ties in with the notion of structural violence. Hoivik's argument becomes relevant, when he illustrates that “within a given society, distinct social groups have different life expectancies, and these vary systematically with the group's position in the social structure” (Hoivik 1977: 66), going on to cite the unequally distributed resources, including mainly health resources such as water, food, shelter, public health services, and medical care (ibid: 66). The threat that rights of socially excluded undocumented migrants may be taken away ties with psychological structural violence. It is clear that social stratification and social exclusion are rooted in structural violence. 

5.3 Health: A Right Denied

France's accession to the International Covenant on Economic, Social and Cultural Rights (ICESCR) was on 4 November, 1980, years after it was opened for signature on 19 December, 1966. While France ratified the Covenant without reservation, it made three declarations, of which one is important to comment. Their second declaration states that “the Government of the Republic declares that articles 6, 9, 11 and 13 are not to be interpreted as derogating from provisions governing the access of aliens to employment or as establishing residence requirements for the allocation of certain social benefits”  (ICESCR 1980). The rights highlighted in these specific articles of the Covenant cannot overshadow any French law established to govern these matters. For example, French labour laws may forbid foreigners from employment. These labour laws would be upheld and override the article in the Covenant that guarantees the right to employment.  

Considering that in this Declaration France did not cite Article 12, which assures the right to “the enjoyment of the highest attainable standard of physical and mental health”, the government is therefore bound to recognize this right. 

As noted in the General Comment 14, States have an obligation to respect the right to health of persons within its borders (ICESCR 2000). This is violated if the State implements legislation that breaches Article 12 leading to unnecessary sickness and/or death. In the case of France, the exclusion of certain members of the undocumented migrant population just because they cannot show official documentation or proof of their presence in the country, as well as persons who have been in the country less than three months, is a form of discrimination. Through legislation, they are denied access to health facilities on the non-emergency level (sometimes the most vital level for prevention and detection of disease). Also, the legislation of 2002 and 2003 made it more difficult for undocumented migrants to receive care, thus  interfering with the enjoyment of the right to health. 

Also asserted in General Comment 14, a State is obliged to fulfil the right to health (ibid). This could include the adoption of a national legislation that would ensure everyone's right to health. As demonstrated in France, there are still members of the population who can not access government offered health care, and therefore the State has failed to ensure this right to everyone within its borders. Legislation has attempted to provide health care to undocumented migrants and insure the equal distribution of health services through the very creation and purpose of the AME, but the reforms of 2002 and 2003 ensure the opposite for a part of the undocumented migrant population. The State is therefore both failing to implement a health policy ensuring the right of health for everyone, as well as not actively working to reduce inequitable distribution of health resources. This government inaction allows the continuation of structural violence against, as well as social stratification and exclusion of, undocumented migrants.  

Malcom Langford addresses the question of whether or not the State is bound to secure this right to health for non-citizens. He poses the question about State responsibility to undocumented migrants, wondering “the extent to which States parties to the ICESCR can limit access to social security assistance and insurance schemes to non-nationals, particularly those (…) who are working or living illegally in the country” (Langford 2007: 48). He finds that there is a paragraph devoted to this very topic in the aforementioned document, the General Comment 14, and quotes:

States are under the obligation to respect the right to health by, inter alia, refraining from denying or limiting equal access for all persons, including prisoners or detainees, minorities, asylum seekers and illegal immigrants, to preventative, curative and palliative health services (ICESCR 2000).

Therefore, the right of the health of undocumented migrants should be also respected by the French State, according to the ICESCR. Initially, the AME was created for this very purpose, but since 2002 legislation has been closing the gap of accessibility for all. Langford continues, stating that “the Committee certainly appears to take a relatively principled stand on the importance of access to social and economic rights for non-nationals, but the key question may be the extent of access to benefits” (Langford 2007: 48). In the case of the AME, those who do not qualify for the regular program are indeed entitled to emergency care. While the State grants medical aid to those in emergency situations, it still falls short respecting all the stipulations cited in the General Comment, such as ensuring both the freedoms and entitlements that make up the Committee definition of the right to health, especially the equal enjoyment of and opportunity for a variety of facilities, goods, services and conditions for the healthiest possible population.  

It is important to examine France's self-evaluation of the implementation of the ICESCR in their third periodic report to the UN Committee in 2007. In the section of Article 12, there was only one indication of the AME and the reduction of eligibility for it. Echoing the facts highlighted in a previous chapter, the periodic report states that, “In view of the resulting unprecedented rise in expenditure for this part of the budget, in particular in certain overseas departments, the Finance Act of 30 December 2003 made access to AME conditional upon continuous residence of three months in France” (ICESCR 2007: 70). Considering that this is a report on the implementation of the ICESCR and that this move implies a detrimental effect on its implementation, it is surprising that there is no mention of any negative consequence to the health of those it excludes.

The UN Committee's Concluding Observations in 2008 for France's third periodic report did indeed notice the issue of health care as a principal subject of concern. The Committee states that despite the universal health care coverage for citizens and the AME for 'undocumented migrants, “persons belonging to disadvantaged and marginalized groups, such as (…) undocumented migrant workers and members of their families continue to encounter difficulties in gaining access to health care facilities, goods and services” (ICESCR 2008: 4). They cite the cause as due to a “lack of awareness concerning their rights, the complexity of administrative formalities, such as the requirement of continuous and legal residence in the territory of the State party, and language barriers” (ibid), which were also all reasons stated in the MdM report. This Committee observations did not specify the demand for proof of uninterrupted residence, though, although this may have been encompassed in the umbrella of 'administrative formalities'. 

The Concluding Observations did make a recommendation to the state to take measures to rectify the health care concerns. They urge that the state must “adopt all appropriate measures to ensure that persons belonging to disadvantaged and marginalized groups (…) have access to adequate health care facilities, goods and services” (ibid). 

By examining these official documents it is clear that France is in violation of Article 12 of the International Covenant on Economic, Social and Cultural Rights. The committee recognizes France's shortcomings and the violation of the obligation to respect and fulfil the right of its population to the highest attainable standard of health.  

5.4 France's Legal Interpretation

By applying Goodwin-Gill's words to the case study of France and the ICESCR, it will be clear whether or not France is justified in its interpretation of international law.   

First, Goodwin-Gill claimed that States do have a margin of leeway in legal interpretations due to contextual and cultural variations. These margins of leeway are acceptable, if within the legal system and if taken up for a legitimate aim (Goodwin-Gill 2000: 166). France's breach of article 12 explained previously is not justified except by the unexpected high cost of an all-inclusive AME. While yes, France has the margin to dictate the application of international law, it is questionable if reducing cost is considered a 'legitimate aim' and justified by a pressing social need. Put simply and bluntly, the State does not want to pay for the health care of all within its borders. And on the contrary, the breach itself of the Article may have led to a pressing social need. It appears that the restriction and breach of article 12 is for an illegitimate aim and is not justified by a pressing social need.  

Goodwin-Gill also postulates that differential treatment must be explained by a valid reason (ibid: 167). With France, the question is whether or not the reasons for the differential treatment of those who find themselves ineligible for medical care are valid or not. The reason that they are denied care that this paper has explored is that these people cannot prove their three month uninterrupted presence in the country, or they have not been in the country for three months. Since disease and injury does not discriminate or decide who gets sick based on uninterrupted presence or duration of residence, medical care should not either. The bureaucratic and administrative reason that some undocumented persons are deprived from medical care is neither relevant nor reasonable. Goodwin-Gill states that “the international legal concept of discrimination thus connotes distinctions which are unfair, unjustifiable, or arbitrary” (ibid: 168), which certainly applies in this case study.

Goodwin-Gill's 'non-derogable' rights include the right to health, inter alia the right to life. Goodwin-Gill specifies that everyone is entitled to these types of rights: “whether lawfully or unlawfully in the state” (ibid: 166). In France, the right to life of an undocumented migrant, who does not qualify for the AME and who cannot afford to pay the full cost of care, is threatened. Therefore under this interpretation, a non-derogable right of the marginalized undocumented migrant population is violated. 

While France does have the leeway to interpret international law, the conditions placed on the AME do not reflect a response to a pressing social need or show a legitimate aim. The differential treatment of undocumented migrants is not justified by a valid reason, while the right to health is a non-derogable right that should not be breached. 

Chapter 6  
Conclusion

This paper attempted to answer how the presence of structural violence could be shown through the consequences of the AME and its application, including the exclusion of certain undocumented migrants and the violation of their right to health. It also attempted to answer how it could be established that there are also instances of social stratification and social exclusion in this same denial of care. It also tried to establish that due to these violations, France is breaching its obligation to Art. 12 of the ICESCR. 

Based on the statistics given in the MdM report as well as anecdotes of undocumented migrants who have had difficulty receiving medical care through the AME, it is clear that there are aspects of the law and program that lead to the exclusion of certain undocumented migrants. Although the scope of violations is not clear, as the demographic is completely marginalized and there is a shortage of data (absent in official government documents, while few in NGO reports), the little available does prove that there is a violation of the right to health. Undocumented migrants who cannot prove their three-month continuous residence in France, or have not yet resided in the country for three consecutive months, are denied medical consultation under the AME and are reliant on ambiguously granted emergency aid. 

The content and the application of the Art. L.251-1 through the AME program and their subsequent consequences on the population of undocumented migrants in France have revealed an underlying element of structural violence. Consequences of the law have also uncovered social stratification and social exclusion in the society, as well as breaches of international law.

The reforms of 2002 and 2003 negatively altered the possibility to receive medical care under the AME. The introduction of prerequisite conditions to the law created the jump from 9.2 percent of patients ineligible for state medical insurance who visited centres run by MdM to more than double, from 9.2 to 22.2 percent.  

The AME is also difficult to access in general: there are many other obstacles to application other than the three month residence conditionality. First, proof of residence may be extremely hard to obtain due to migrants' undocumented status, as they cannot register with service companies, must rent an apartment in the black, and often live in precarious and unstable environments and would not be able to prove residence. In addition, proof of entry in France can be unclear based on lax border control in the Shengen area. AME beneficiaries and emergency aid seekers are only allowed to be treated in hospitals, which leads to the ignorance of preventative and general care. Emergency aid is also ambiguously defined, with care dependent on the goodwill of individual doctors. 

As this list of problems shows, undocumented migrants can easily be lost in the cracks of such extensive ambiguities, and their right to health infringed upon. 

Structural violence is a concept that was applied to the situation of undocumented migrants in France. The distance between the actual and potential is great for excluded undocumented migrants: resources are available to cure illnesses, yet this demographic has much difficulty in accessing them. It is the structure of the law that causes this disparity, that can lead to premature death and unnecessary suffering relative to technologies available. There are also symptoms of psychological violence present: undocumented migrants are fearful of illness because they know that they may not be able to receive care, unless in an emergency. They are also afraid of being reported to the authorities and, in the worst case, deported. 

In addition to structural violence, the theorization and subsequent application of social stratification and exclusion demonstrates that aspects of each are present in the case study. As stated, the layered society found in social stratification can be applied to the tiers of residents in France: nationals, legal residents, and the undocumented, who each are entitled to varying degrees of social rights. The resource, health care, is distributed to the first two sectors of society while only conditionally given to the third. Social exclusion goes a step further, and can imply that undocumented migrants who do not meet the prerequisite conditions for medical care are deprived of their right to health-- they are even possibly actively excluded by government stipulations found in policy.  

This paper also acknowledged that since France has ratified the ICESCR, and has no specific reservations to article 12, it must respect the right to health of all persons within its borders (including undocumented migrants).The conditionality placed on the access to the AME constitutes a discrimination against those who do not meet prerequisite requirements. The state is neither respecting nor fulfilling its duties to the Covenant.

The State's failure to do this is noted both by France's third periodic report to the UN Committee in 2007, as well as the Committee's response in 2008 which recommends that measures be taken to ensure that everyone have access to adequate health care facilities, goods and services, especially those who belong to marginalized demographics. 

Lastly, looking at the legal theory of a State's obligation to its ratified international agreement, France has stepped out of its margin of leeway in its interpretation of the ICESCR. It has placed prerequisites on the AME without a truly legitimate aim or pressing social need. The differential treatment undocumented migrants receive in accessing health care is not justified, and the right to health (inter alia the right to life) is a 'non-derogable', or unquestionable right that everyone ought to be entitled to.

This paper uncovered that structural violence is evident in the consequences of the AME and its application, as illustrated in examples of the exclusion of certain undocumented migrants from medical treatment and subsequent violation of their right to health. In addition, this paper uncovered instances of social stratification and social exclusion in these violations, as well as breaches of international law obligations. 
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�	The Decree number 2005-860 of July 28, 2005. Accessed 1 October 2009  <http://droit.org/jo/20050729/SOCA0422024D.html>.


�	According to a June 6 2006 decision by the State Council, children are excluded from the three month residency requirement and are able to immediately access the AME. This is due to France's obligation to the Convention on the Rights of the Child (Ministry of Health, n.d.). 


�	This number diminished from 2006, from 77 percent to 72 percent, due to the fact that both Romania and Bulgaria joined the European Union and citizens of these countries no longer needed papers to legally reside in France (MdM 2008: 32).


�	The Article L.622-1 of the CESEDA of 1 March 2005 prohibits nationals from facilitating or allowing the entry, stay or circulation of undocumented migrants, under the punishment of imprisonment or fine (Art. L.622-1 CESEDA 2005) 


�	A landlord who rents to undocumented migrants presumably breaches the Article L.622-1 (see footnote 4).


�	  ('AME: des Depenses Justifieés' 2007: 857)


�	While French Guiana is a French territory, it does not apply the same right to health as France. Along with Mayotte, French Guiana is an exceptional territory and “accumulates major obstacles in the access to the right to medical coverage and care for populations in a precarious living situation” (MdM 2008: 65).  


�	 Referring to footnote 4, the Article L.622-1 of the Code on the Entry and Stay of Foreigners and of the Right to Asylum prohibits anyone from aiding the entry, transit or stay of an undocumented migrant. It could be argued that doctors, when treating patients, are aiding their stay. 







