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NO SOMOS GENTE

No somos gente de mundo ajeno

con anhelo de seguir viviendo;

no somos gente de territorio
de quienes manana se escuche hablar

que n0sotros fuinos.

No somos pueblo venido de otros lugares,
nuestras raices son de aqui.

Somos drbol-hombre, somos gente, somos pueblo,
nacidos del fondo de la tierra,

drboles caminando por el lugar

heredado de nuestros taitas,

gente cuidando la armonia y equilibrio natural,
pueblo construyendo la casa

para que nuestros hijos

vivan felices y de manera natural.

Hugo Jamioy Juagibioy



Contents
List of Tables
List of Figures
List of Appendices
List of Acronyms
Abstract

1. Introduction
1.1 Research problem
1.2 Context
1.2.1  The Armed Conflict

1.2.2  Violence as colonial legacy

1.2.3  Peacebuilding efforts. Victim’s Law and 2016 Peace Agreement

1.2.4  Territory with a capital T
1.3 Research question and objectives

1.4 Justification and relevance of this research

2. Methodology
2.1 Methodology and Methods
2.1.1 Field work and sampling
2.1.2 Analysis Methods
2.1.3 Ethics and limitations
2.2 Positionality

3.Theoretical Considerations

3.1 Territory as Victim. Political Ontology
3.2 Transitional Restorative Justice - TR]
3.3 Autonomy

4.Findings
4.1 In defense of life
41.1  La Casa Grande
4.1.2  Cleaning the dirty. Harm and Healing over the Territory
4.1.3 The Ontological Conflict
4.1.4  Recognizing Territory as a Victim
4.2 Restorative Paradigm
421 The Walk, The River, The Food

5. Analysis and Discussion
6. Conclusions and Reflections

7.References

O N & W N = P

—_
e}

1
11
11
13
13
13

15
15
16
17

19
19
19
20
22
23
24
26

30
33
34

vi
vi
vi
vidi

viii



List of Tables

Table 1. Field Work Participants .........ccccviiviiiiiiiii s 12

List of Figures

Figure 1. Universidad Autonoma Indigena Intercultural. Maloka and Spiral......................... 12
Figure 2. Theoretical Framework ... 15
Figure 3. Territory as victim of the armed cONflICt....cciieiiiriniciciriccrcecce 24
Figure 4. Restorative ProCess.. ..o 29

List of Appendices

APPENAIX Al 41
APPENAIX B o 42
APPENAIX Criiiiiiee ettt 43
APPENAIX D oo 47

vi



List of Acronyms

CNMH
CRIC
DANE
FARC-EP
JEP
ONIC
PSC
TOAR
TRC
TR]
URT

National Center for Historical Memory

Cauca’s’ Regional Indigenous Council

Colombian Statistics Department

Revolutionary Armed Force of Colombia — People’s Army guerrilla
Special Peace Jurisdiction

Colombian National Indigenous Organization
Protracted Social Conflict

Jobs, Works, Actions with Reparative Content

Truth and Reconciliation Commission - South Africa
Transitional Restorative Justice

Land Restitution Unit

vii



Abstract

This research analyzes how the recognition of the Territory as victim of the armed conflict,
made through the Special Peace Jurisdiction — JEP, modifies the relationship between the
Indigenous Peoples and the Colombian State. Using qualitative analysis, this study identified
that this recognition made visible Indigenous ontologies, giving them a place within this
modern world that traditionally has seen the land and Territory from a productivistic point
of view.

Taking in consideration indigenous understandings of the world, this research iden-
tifies harms suffered by the Territory and explores ways in which it could be healed. This
approach also allowed to give agency to the Territory, promoting Indigenous Peoples auton-
omy and the exercise of their rights.

In the same way, the recognition of the Territory as victim is part of a restorative
process that requires the active participation of the victims, as well as the involvement of the
State and perpetrators. This research is relevant due to it offers an alternative view to relate
to nature and the environment, breaking with extractivist logic and promoting a more holistic
understanding of the Territory.

Relevance to Development Studies

This topic is relevant to Development Studies insofar as it is part of a transitional justice
process of international scope that incorporates innovative legal mechanisms such as the
recognition of the Territory as a victim of the armed conflict. Through indigenous ontolo-
gies, using their understandings of the world, this study provides a vision that transcends
conventional notions of development, questioning the predominant extractivist and produc-
tivist logics. Instead, it offers alternatives that value the cultural and spiritual relationship with
nature proposing different ways of relating to the Territory that respect and enhance its cul-
tural, ecological, and social significance.

Keywords

Territory, Indigenous Peoples, Political Ontology, Transitional Restorative Justice, Special
Peace Jurisdiction — JEP.

viii



1. Introduction

“No hay indio sin tierra,
no hay tierra sin indio”
Participant 5

Colombian armed conflict has left millions of victims and vulnerable populations were the
most affected. Specifically, Indigenous Peoples have suffered disproportionate damage at
both individual and collective levels. Their identity, cultural practices, and Territories have
been severely affected by the war.

With the 2016 Peace Agreement, Colombia defined a new transitional institutional
scheme that aims to overcome this legacy of violence and achieve a stable and lasting peace.
Through this, the Special Peace Jurisdiction — JEP was created to satisfy victims’ rights of
truth, justice, reparation, and guarantees of non-repetition. Through this entity, victims have
requested the recognition and protection of their rights.

In this context, after the request made by Indigenous Peoples, the JEP recognized
ethnic Territories as victims of the armed conflict. This recognition is a legal innovation of
the Colombian State with multiple impacts, the most relevant is that it allows the validation
of indigenous ontologies in front of a modern State. Thus, despite the multiple limitations
and challenges it represents, it accepts their ways of understanding the world.

With the above, this Research Paper seeks to understand how the recognition of the
Territory as a victim of the armed conflict modifies the relationship of the Indigenous Peo-
ples with the State as well as to make visible the cultural and spiritual value of the Territory,
the damages it suffered, and its needs for reparation as part of the post-agreement.

1.1 Research problem

With the Peace Agreement signed in 2016 between the Colombian State and the Revolution-
ary Armed Force of Colombia — People’s Army guerrilla (FARC-EP for its name in Spanish),
institutional agreements to seek a stable and lasting peace were established. As it will be
explained in detail further ahead, this Peace Agreement consists of six main points, and the
fifth one focuses on victims, justice, reparation, truth, and no-repetition. Through this point,
the Special Peace Jurisdiction - JEP! was created to implement a Transitional Restorative
Justice (TR]) process that is characterized by the objective of guaranteeing victims’ rights,
their participation as well as that for the perpetrators, and the search of mechanisms and
actions to restore community ties.

In this scenario, the recognition of the rights of nature and specifically the recogni-
tion of the Indigenous Territory as a victim of the armed conflict might be seen as a signifi-
cant advance for TRJ. Thus, the main issue of this Research Paper is to identify the transfor-
mations in the political relation between the Indigenous Peoples and the Colombian State
that lie in the recognition of the Indigenous Territories as victims of the armed conflict, and
how that recognition leads to consider ways to repair the Territory.

1.2 Context

Considering the previous research problem, this context will expose the specific social and
institutional framework in which this Research Paper is developed. It will begin with a general

U Jurisdiccion Especial para la Paz — JEP can be traslate as Special Peace Jurisdiction.
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characterization of the Colombian armed conflict around its victimization and the Cauca
region. Later, it will focus on the historical violence suffered by Indigenous Peoples in Co-
lombia and their struggles as social movements. Then, some institutional efforts of peace-
building that impact this Research Paper will be presented and, finally, the concept of Terri-
tory will be discussed as well as the advances of the JEP with a focus on the recognition of
the Territory as victim of the armed conflict.

1.2.1 The Armed Conflict

A Protracted Social Conflict - PSC is often characterized by a multiplicity of political, social,
and economic factors that perpetuate its existence and difficult its resolution (Azar, 1990).
For Azar (1990), a PSC may be deeply rooted in the history and culture of societies and
highlight the importance of power structures and collective identities in its evolution. The
Colombian Armed Conflict might fit into this category.

Colombia has experienced several periods of violence and long-armed conflicts that
left millions of victims in its history (Calderon, 2016). Academic literature identifies problems
linked to land and the precariousness of Colombian democracy as determining and recurring
factors in the origin, transformation, and continuity of it (CNMH, 2013)2 Similarly, consid-
ering the mentioned characteristic of the Colombian conflict and the diversity of the popu-
lation, the victimization process had differentiated impacts, particularly on historically mar-
ginalized and vulnerable populations (Comisioén de la Verdad, 2022b).

According to the Victims Unit3 (2024a) more than 9.6 million people are victims of
the conflict in Colombia, this represents 18,4% of the national population. Adding to that
18.2% of the Colombian women, 33,0% of the afro-Colombian, and 23.8% of the indigenous
are also victims of the conflict (ibid). Regarding the victimization acts, more than 8.6 million
of victims suffered forced displacement in the country, 277,620 homicide, 142,705 lockdown,
and 40,307 were victims of forced land dispossession* (ibid). This means that 8.6 million
people were forced to abandon their homes and activities because their life, security or free-
dom was violated or threatened by violence. In the same way, the lockdown refers to a situ-
ation of fundamental rights violation, in which communities, despite remaining in a part of
their Territory, lose mobility, as a consequence of the presence and actions of armed groups
(ibid); 70.6% of the victims of lockdown are part of the Indigenous Peoples of Colombia,
and 29.3% are part of the Afro-Colombian (ibid).

1211 The Cauca region.

The Cauca is a region located in the southwest of Colombia characterized by its natural and
water wealth (Gobernacion del Cauca, 2024). This region has over 1.5 million inhabitants,
62.7% of them live in rural areas (DANE, 2020)5 reflecting the predominantly rural charac-
teristic of this Department. The economy of Cauca is based on agricultural, livestock farm-
ing, and mining activities, taking advantage of its abundant natural diversity (Gobernacién
del Cauca, 2024). In addition, it is a place of cultural diversity, 25.4% of its population are
part of Indigenous Peoples and 20.0% to Afro-Colombian Communities (DANE, 2020), this

2 Centro Nacional de Memoria Histdrica — CNMH can be translate as National Center for Historical
Memory. It was created with the objective of document and preserve the memory of the internal
armed conflict in Colombia.

3 Unidad para la Atencion y Reparacion Integral a las Victimas — UARIT can be translated as Victims Unit,
is an organization created with the Law 1448 of 2011 to guide the activities of care, assistance, and
reparation of the victims of the Colombian armed conflict.

4 In Colombia, the Law 1448 of 2011 defined a classification of 15 types of victimization actions.

5> Departamento Administrativo Nacional de Estadistica — DANE is the Colombian statistic department.
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contrasts with the national average where the percentages of indigenous and afro-Colombian
population are 4.4% and 9.3% respectively (DANE, 2019).

Historically, Cauca has been home of several Indigenous Peoples since before the
time of the Spanish conquest (Gobernacion del Cauca, 2024). Today, the region has 119
Indigenous Reservations$ (Portal de Datos, 2024) where 11 of the 115 Indigenous Peoples
recognized in Colombia live, which are distributed mainly in 10 municipalities of the north-
eastern area that concentrates 70% of the indigenous population of the region (Gobernacion
del Cauca, 2024). Similarly, Afro-Colombian communities are organized in 79 Community
Councils” located in 20 municipalities (ibid).

Regarding the armed conflict, the Truth Commission?® (2022b) identified 17 macrore-
gions made up of places where indigenous and afro-colombian communities live, in those
regions the armed groups disputed geographic control and rents from their activities in the
area. They were called Conflict Corridors and were characterized by the permanent or tempo-
rary occupation of these spaces, the confrontation of armed groups, and the imposition and
development of legal and illegal extractive economies, wielding violence against communi-
ties, nature, and the Territory (ibid). Of these 17 macroregions, the Department of Cauca
appears in four of them: (1) Western Mountain rage and “Servania de/ Bands”: connected with
the Pacific Ocean, Departments of Valle del Cauca, Cauca, Antioquia, Risaralda and Chocé;
(2) Northern Cauca: connected with the Pacific Ocean, Municipalities of Northern Cauca;
(3) Central Mountain rage and Las Hermosas Canyon, Departments of Tolima, Huila, Cauca
and Valle del Cauca; and (4) southern Cauca and northern Narifio: connection with the Pa-
cific Ocean. Municipalities in southern Cauca and northern Narifio.

Given the characteristics of cultural and natural diversity of Cauca’s department, in
conjunction with its strategic value for the armed conflict, several areas of the region were
highly affected by it (Gobernaciéon del Cauca, 2024). So far, in terms of victimization, ac-
cording to the Victims Unit (2024b) 754,390 victimization events occurred in Cauca, 148,535
(19,7%) of them were against afro-colombian population, and 157,252 (20,8%) against In-
digenous Peoples. In addition, even after the signing of the Peace Agreement of 2016, this
region still faces violence considering that 24.15% of the victimization events reported in
Cauca occurred between 2017 and 2024 (ibid).

In short, Colombia is a country that has experienced long periods of violence that
have more impact on vulnerable populations. This research takes place in the new peace-
building process and is focused on those groups to understand the impacts and transfor-
mations of this new scenario.

1.2.2 Violence as colonial legacy

According to Dwyer and Nettelbeck (2018), colonization was a process that used violence
that entitled the domination of people along with their lands, cultures, and institutional ways
and this kind of physical and symbolic violence was a common element across time in colo-
nial societies. The slavery events of black and indigenous groups in the Americas and the
Apartheid in South Africa are a few examples of this dynamic.

6 Resguardos Indigenas can be translate as Indigenous Reservations, they are geographical spaces related
to indigenous communities in which they have the right to self-determination, autonomous govern-
ment, and their own justice systems.

7 Consejos Comunitarios can be translate as Community Councils, they are Afro-Colombian authorities
in charge of the the administration of their Collectives Territories.

8 Comision para el Esclarecimiento de la V'erdad, la Convivencia y la No Repeticion — CE1 is the Truth Comison
organization that was created with the peace agreement of 2016.
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In Colombia, since the Spanish occupation, Indigenous Peoples were perceived as infe-
rior to their human condition, and their Territories were constantly occupied (Comisiéon de
la Verdad, 2022b). Similarly, those colonial narratives remain unchained after the independ-
ence wars and in the national consolidation process (ibid). With this, is possible to say that
the impact of the war on Indigenous Peoples and Afro-Colombian Communities is the result
of the heritage of colonial practices inserted in the Colombian social imaginaries of ethnic
and racial discrimination placed since the XV century with the European invasion and colo-
nization process (ibid).

Similarly, according to the Truth Commission (2022b), Indigenous Peoples were victims
of systematic actions of invasion, occupation, and dispossession of their Territories, where
the actors of the war did not recognize their rights. Consequently, the multiple infractions
against International Humanitarian Law and International Human Rights Law related to the
indigenous populations in Colombia were placed, primarily, inside their Territories (ibid).
Even today in a post-agreement context, these acts of violence are still present in Colombia,
according to Global Witness (2021), this is the most dangerous country for the Indigenous
Peoples to exercise their rights. Specifically in Cauca, indigenous leaders are facing a contin-
uum of racialized violence (Ruette-Orihuela ef al., 2023).

This historical and still present racialized violence is also linked to a recurrent cycle of
cultural and ideological imposition product of colonial domination (Comisién de la Verdad,
2022b). It is considered as spiritual violence against the Indigenous Peoples ancestral
knowledge and understood as a frontal attack made by “armed actors, economic interest over
the Territory, and State policies that weakness the [ancestral] knowledge of the Indigenous
Peoples” (CNMH and ONIC, 2019, p. 114 | authors’ translation)°®.

12.2.1 Whatis not named does not exist. Recognition and epistemic justice

The cultural domination suffered by Indigenous Peoples can be understood as a form of
epistemic injustice. According to Kidd, Medina and Pohlhaus (2017), this concept refers to
unfair forms of treatment regarding issues of knowledge that reproduces practices of exclu-
sion and invisibility. Even more, to Fraser (1997) “|cJultural domination supplants exploita-
tion as the fundamental injustice”(p.11). In this sense, the indigenous struggle has been a
collective action seeking to demand citizen rights and social recognition from the State, as
well as the conservation of their lands, resources, and culture (Ulloa, 2004; Escobar, 2008).

In the same way, Fraser (1997) argues that justice includes dimensions of redistribu-
tion as well as recognition. On this, the ontological gap between indigenous worldviews and
the predominant modern paradigm has implied a change in modern conceptions of democ-
racy for the recognition of the Indigenous Peoples rights as well as their notions about land
and nature (Ulloa, 2004). In fact, in Latin America, indigenous movements have been con-
sidered actors that have “reconfigured concepts of identity, development, democracy and
nature” (Ulloa, 2004, p. 5|authot’s translation). This multiculturalism and diversity, are part
of the elements that constitute the idea of nation (Bhabha, 1994; Wade, 1997).

Similarly, for Bustillo Marin (2016) recognition implies respect for the identity and
for those activities, practices, and ways of seeing the world. This process not only reaffirms
the Indigenous Peoples historical struggle of resistance but also places an ontological conflict
and the need to value and respect the different ways of understanding and constructing the
world as an essential part of diversity in the construction of an inclusive nation. Thus, as the
reader will see in the following chapters, this Research Paper focuses on the recognition of
the Territory as victim of the conflict and through the recognition highlights components of

? Organizacion Nacional Indigena de Colombia— ONIC can be translate as Colombian National Indigenous
Organization. Is an indigenous organization that brings together and represents Indigenous Peoples.
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Indigenous Peoples's identity giving relevance to their knowledge systems, worldviews, and
culture.

1222 Indigenous visibility. The long fight and the Colombian Constitution.

The indigenous struggle and resistance has a long history, but it is since the 1970s that In-
digenous Peoples have consolidated and positioned themselves as political actors with the
capacity to affect national and international scenarios (Ulloa, 2004). For different authors, in
Latin America this collective struggle arose mainly due to the pressures on Indigenous Ter-
ritories and the effects caused by the opening up of borders and modernization processes of
Latin American countries (Yashar, 1999; Ulloa, 2004; Quijano, 20006). In this international
scene, it is possible to observe some of the victories of these struggles with a series of United
Nations declarations such as the “Declaration on the Elimination of All Forms of Racial
Discrimination” in 1963, the International Labour Organization 169 Convention on Indige-
nous and Tribal Peoples of 1989, and the declaration of the International Day of Indigenous
Peoples on August 9.

In the Colombian case, the 1970s are also representative of the advance of the indig-
enous struggle and resistance with the appearance of the first indigenous organization mark-
ing the beginning and rise of their political participation in the country (Ulloa, 2004). During
the 1980s, the strengthening of these groups was evident with the First Colombian National
Indigenous Meeting that was held in a Pzao’® Territory, in Lomas de Ilarco community, in
Coyaima, Tolima. At this meeting, the recovery of their Territories, the protection of culture,
the right to exercise their self-government, and to guarantee their right to health and educa-
tion were raised as specific problems of the indigenous struggle (CNMH and ONIC, 2019).
In parallel, in this decade the Colombian State promoted a process of administrative decen-
tralization and constitutional review that was consolidated with the creation of the 1991 Con-
stitution (Ulloa, 2004).

The new Constitution, as an renew structure of rules, made visible Colombian diversity,
Article 7 establishes that “the State recognizes and protects ethnic and cultural diversity of
the Colombian Nation” (Congreso de la Republica, 1991). Similarly, the Constitution estab-
lished specific representations in the Congress for the ethnic communities!! and the rights
to self-determination, self-government, autonomy, justice systems and, decision-making for
Indigenous Peoples in their Territories (Congreso de la Republica, 1991). In addition, this
new democratic scheme paved the way to the ratification of the ILO 169 Convention in 1991
(CNMH and ONIC, 2019).

In general, the 1991 Constitution transformed the demand for political, economic, social
and cultural rights into an essential element for a dignified life favouring the transformation
of the country (Comision de la Verdad, 2022a). Additionally, it meant the recognition of the
rights for ethnic peoples, their entry into social democracy and, in particular, the recognition
of their Territories, forms of government and culture (ibid). Paradoxically, despite the ad-
vance in recognition and rights, the Colombian economic development model as well as the
persistence of violence and conflict in the country, generated restrictions on the autonomy
of Indigenous Peoples with tensions over economic interests in their territories (CNMH and
ONIC, 2019).

10 Pjjao is one of the 115 Indigenous People that are recognize in Colombia. They are located in the
Tolima department, in the center of Colombia.

11 In Colombia, this perspective of ethnic diversity refers to the recognition and existence of three
ethnic groups, namely: Black, Afro-Colombian, Raizales, and Palenqueras communities as the first
one, Indigenous Peoples as the second, and Romani or Gypsy People for the third one (DNP, 2016)
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1.2.3 Peacebuilding efforts. Victim’s Law and 2016 Peace Agreement

The Law 1448 of 2011, commonly known as Victims Law, recognized the existence of an
armed conflict in Colombia and determines measures of care, assistance, and reparation for
victims of the armed conflict (Congreso de la Republica, 2011b). To implement those
measures, this Law created two organizations (1) the Victims Unit and (2) the Land Restitu-
tion Unit'2 (URT for its name in Spanish) as State institutions responsible for direct and
coordinate the national victim’s public policy. According to Lazala (2022) through the Vic-
tims Law, the Colombian State incorporated the transformative approach and the definition
of elements related to harm and reparation and turned to be ‘the most relevant legal tool for
the victims of armed conflict that appeared before the Peace Agreements signed with the
FARC[-EP] in 2016” (p. 48).

Regarding Indigenous Peoples, this law paved the way for Act 4633 of 2011, also known
as the victim's law for indigenous communities. This Act defined actions of assistance, cate,
reparation, and restitution of Territorial rights specifically to indigenous victims (Congreso
de la Republica, 2011a). It was precisely in this law that the concept of Territory as a victim
of the conflict appears.

The 2016 Peace Agreement between the Government of Colombia and the FARC-EP
has been seen as the starting point for achieving a stable and lasting peace (Calderon, 2016).
While it is acknowledged that this agreement does not guarantee the end of cultural and
structural violence in Colombia (Calderon, 2016), for the Truth Commission (2022a) this
pact is a closure point between war and the search for peace with the inclusion in the de-
mocracy of sectors that were not part of it in the past. This Peace Agreement seeks the end
of the internal armed conflict and is composed of six interrelated points that together look
to solve the structural characteristic of that conflict!® (Gobierno de Colombia and FARC —
EP, 20106). For the purposes of this Research Paper, I highlight three elements of the agree-
ment: (1) the recognition of land as one of the underlying factors of the internal armed con-
flict in Colombia, (2) the centrality of the victims and the creation of the Transitional Justice
System, and (3) the inclusion of an ethnic perspective through a specific chapter.

Regarding the recognition of land as a factor of the conflict, the first point of the 2016
Peace Agreement is the Integral Rural Reform. In this point, the Colombian Government
and FARC — EP (2016) recognized elements associated with land, such as its concentration,
are part of the historical causes of the conflict that has facilitated the persistence of violence.
In the same way, point four identifies that illegal economies have changed territorialities and
recognizes that the quest for peace requires options to transform those crops and generate
well-being options for the people who live in those areas (Gobierno de Colombia and FARC
— EP, 2016).

Similarly, as it was mentioned, the fifth point of the 2016 Peace Agreement is about the
victims. In this chapter, the centrality of the victims is a concept related to the maximum
possible satisfaction of the victims' rights to truth, justice, reparation, and non-repetition
(ibid). Likewise, this chapter creates the Integral System of Truth, Justice, Reparation, and
Non-Repetition. It is a system composed of three organizations, The Truth Commission —

12 Unidad de Restitucion de Tierras - URT can be translated as Land Restitution Unit, is an organization
created with the Law 1448 of 2011 to identify and manage the lands registry in Colombia that was
abandoned or taken in the armed conflict.

13 The 2016 Peace Agreement points are (1) Towards a new Colombian countryside: Integral Rural
Reform, (2) Political Participation: Democratic opening to build peace, (3) End of Conflict, (4) Solu-
tions to the illicit drug problem, (5) Agreement on the victims of the conflict: Integral System of
Truth, Justice, Reparation and Non-Repetition and, (6) Implementation, Verification, and Ratifica-
tion.
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CEV, the Special Peace Jurisdiction — JEP and the Missing Persons Searching Unit — UBPD.
Specifically, JEP is the transitional judicial body that investigates, clarifies, and punishes se-
rious violations of human rights and the international humanitarian law (ibid).

Finally, regarding the multicultural perspective, in the sixth chapter of Implementation,
Verification, and Ratification, an ethnic section was defined that incorporates an ethnic and
cultural perspective for the interpretation and implementation of the Final Agreement (ibid).
This section also recognized the serious effects of the armed conflict over the Indigenous
Peoples and Afro-Colombian Communities and linked them to the historical conditions of
injustice product of colonialism, enslavement, exclusion, and the dispossession of lands, Ter-
ritories, and resources (ibid). With the above, this chapter promotes the “maximum guaran-
tees for the full exercise of their human and collective rights within the framework of their
own aspirations, interests and worldviews” (Gobierno de Colombia and FARC - EP, 2016,
p. 205 | author’s translation).

In sum, these institutional arrangements are part of the peacebuilding efforts made by
the Colombian State. They seck to modify the social and political conditions of the country
and give back to the victims of the conflict the possibility of enjoying their rights and they
are a key contex for this investigation.

1.2.4 Territory with a capital T

Concerning Indigenous Peoples, concepts of Land and Territory are often used as synonyms,
and both uses are different than the understandings in the modern world. My intention in
this section is not to provide a deep analysis of those differences but rather (1) highlight the
ontological gap between the indigenous understanding of them in comparison with the West-
ern paradigm and (2) present the general notion of Territory that will be used on this Re-
search Paper which derives from the terminologies used in the Colombian context.

From an anthropological view, the notion of territory is usually related to issues of
State and Nation (Wilson, 2013). It is a political technology that involves the existence and
control of a socio-political order within certain borders (Wilson, 2013; Mitrovic Pease, 2015;
Anthias, 2018) in other words, it is “understood as the geographical space that defines and
delimits the sovereignty of a political power” (Echeverry, 2005, p. 231). Similarly, regarding
land, the modern world has a productivistic view focused on resource extraction from it, for
example, classical economics proposes land as a factor of production that generates different
levels of income (Ricardo, 2000). Over this colonial understanding of territory, Indigenous
Peoples face the challenge of making legible their conceptions of land and Territory, and
their relationship with them (Atleo and Boron, 2022). For instance, some Indigenous Cana-
dian Peoples understand land “as a relative (i.e., Mother Earth) with agency and worthy of
respect” (Atleo and Boron, 2022, p.2). In their worldview, it is a collective relation with land,
that “is held to the common for the benefit of all” (Silversmith, 2021 in Atleo and Boron,
2022, p. 6). For some Peruvian and Ecuadorian Amazonian Peoples, “[T]erritory belongs to
the social sphere” where nature and culture are part of the same single reality (Garcia and
Surrallés, 2005, p. 15). In the Colombian case, due to the armed conflict, the land concept
was used by the Marxist left-wing revolutionary movements as a ‘land struggle’ slogan which
led to the Indigenous Peoples movements to find another word to express their relation to
the land (Echeverry, 2005).

In line with the above, a colonial interpretation of Land and Territory misses the
symbolic and spiritual value that the Indigenous People have on it (Echeverry 2005; Anthias,
2018). According to Echeverry (2005), “an [I]ndigenous [T]erritory, although possibly de-
marcated and delimited, is defined not primarily by its borders and limits but by geographical
marks which represent the bond between a group of humans, landscape and history” (p.
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232). In the same way, the Truth Commission (2022b) also stablishes that for the Indigenous
Peoples in Colombia the relation to Territory implies their material and cultural survivance.
In this sense, this concept “transcends to refer to vital practices in which human, spiritual
and natural beings are related and they order the world” (CNMH and ONIC, 2019, p.384 | au-
thor’s translation). This holistic vision of Territory can be identified also in the Colombian
law and specifically in its relation to the armed conflict, the Act 4633 of 2011 (Congreso de
la Republica, 2011a) defined Territory as:

“(...) understood as living integrity and support of identity and harmony, in accordance
with the wotldview of the indigenous population and in consideration of the special and
collective bond that they maintain with it, it suffers damage when it is violated or dese-
crated by the internal armed conflict and its linked and underlying factors” (Article
45 |author’s translation).

In the same way, in Act 4633 of 2011, the understanding of Territory also includes
references to Mother Earth in Article 3. In addition, the JEP (2022) establishes that an In-
digenous Territory is:

“(...) (1) a living subject, (2) a sacred entity (3) endowed with spiritual relationships (4)
based on its own cultural processes, and (4) with a relationship of interdependence with
the natural environment” (p. 23 |author’s translation)

Thus, for the present Research Paper, Territory will be perceived as an element of
cultural value that transcends the productivistic notion of land, nature, or environment, un-
derstanding it as a living agent. Under this interpretation, and respecting the Indigenous Peo-
ples worldviews, Territory will be written with a capital T every time that it is related to an
indigenous or ethnic view.

12.4.1 JEP’s innovation. The recognition of Tertitory as a Victim.

The JEP organization was created in the fifth point of the 2016 Peace Agreement and its
main function is to investigate and administering justice for crimes that occurred during the
armed conflict in Colombia (Gobierno de Colombia and FARC - EP, 2016) To do so, the
organization implements a dialogic process where the perpetrators accept their responsibility
for the events of the conflict and make contributions to the truth (Congreso de la Republica,
2018). The JEPs investigation methodology is through macro-cases which groups the most
serious acts committed within the armed conflict with the objective of identifying and estab-
lishing the patterns of the criminal actions (Congreso de la Republica, 2018). This research
structure also seeks to determine the sanctions for the perpetrators and determine the ways
in which the victims will be compensated (Congreso de la Republica, 2018).

In the same way, due to the centrality of the victims, it is established their participa-
tion in the entire process of investigation (JEP, 2020b). According to the Manual of Victims
Participation, the Special Peace Jurisdiction (2020b) established that the victims can partici-
pate in some of the following forms: (1) submitting reports to the JEP describing the events
of the conflict, (2) being recognized as victims in specific macro-cases, (3) participating in
the hearings of the perpetrators, (4) presenting comments over the hearings of the perpetra-
tors, and (5) participating in the definition of the Jobs, Works, Actions with Reparative Con-
tent (TOAR™ - for its name in Spanish) that will be imposed on the perpetrators (JEP,
2020b). Similarly, JEP has created a guideline for the implementation of the ethnic approach
within the Transitional Justice scheme with the objective of to guarantee the rights of victims
and perpetrators who are part of the ethnic communities in order to contribute to the

14 Trabajos, Obras y Acciones con contenido Reparador - TOAR can be translate as Jobs, Works, Actions
with Reparative Content. They are the sanctions that the perpetrators compromise to do in the frame-
work of the Transactional Restorative Justice. They have to be agreed upon.

8



elimination of structural and historical inequality and the discrimination of State institutions
against them (JEP, 2021). Specifically, macro-case 09 was opened in September of 2023 to
investigate, judge, and punish the acts committed against ethnic peoples and territories dur-
ing the armed conflict (JEP, 2023b).

Another relevant element within Special Peace Jurisdiction institutionally is the cre-
ation of the Territorial and Environmental Commission. This commission works on the for-
mulation of protocols, manuals, and guidelines to guarantee environmental and Territorial
protection within the Transitional Justice scheme as well as conducting studies on the vul-
nerability and impact of the armed conflict over Territories (JEP, 2024c). This commission
developed the guide for the application of the Territorial and environmental approach in
JEPs organization with the conceptual, regulatory, and methodological guidelines for its im-
plementation (JEP, 2020a).

In this context, using all the institutional arrangements described, the Special Peace
Jurisdiction has recognized specific Indigenous Territories as victims of the armed conflict
in Colombia giving rice to the present Research Paper. According to the JEP regulation,
Transitional Restorative Justice must include ethnic people's justice systems and wotldviews
in the search for truth, healing and harmonization with the Territory (Congreso de la
Republica, 2018). There are three specific accreditations that are that are highlight for this
investigation:

a.  Accreditation of Katsa Su, Act SRVR 079 of November 12, 2019. Katsa Su, the sa-
cred Territory of Awd People, is recognized as a victim of the armed conflict (JEP,
2019).

b. Accreditation of the Cauca River, Act SRVR 226 of June 12, 2023. The Cauca River
is recognized as a victim of the armed conflict. (JEP, 2023a).

c.  Accreditation of the ancestral, sacred, and collective territory of the Sierra Nevada de
Gonawindna in Santa Marta. Within macro-case 09 related to ethnic populations, the
ancestral, sacred and collective Territory of the Sierra Nevada of Gonawindua and the
Ikn (Ar-huaco), Kdggaba (Kogui), Wiwa and Kankunamo’ Indigenous Peoples are recog-
nized as victims of the armed conflict (JEP, 2024a).

The message of the accreditations is the recognition of the Territory as a subject that
suffers damage and requires reparation. (Huneeus and Rueda, 2021). Thus, JEP not only
protects human lives but also adopts measures to restore and protect the environment (JEP,
2024c). The details of how the recognition of the Territory as victim of the conflict is opet-
ationalized and the way it provides actions to protect the environment will be discuss in
Chapter 4.

Finally, another relevant element of the JEP in relation to indigenous and ethnic visibility
is representativeness. Since the foundation of the organization, the Jurisdiction has included
individuals with ethnicity as judges and decision-makers. Today, four indigenous individuals
and tree afrocolombian are part of the JEP.

1.3 Research question and objectives

Considering the specific characteristics of the Transitional Restorative Justice in Colombia,
this post-agreement situation is an opportunity for Indigenous Peoples and their Territories
to break the legacy of historical violence. With that, through this Research Paper, I want to

15 _Ar-huaco, Kogni, Wiwa and Kankuamo are four of the 115 Indigenous Peoples that live in Colombia.
They are placed in Sierra Nevada of Santa Marta in the Catibbean north part of Colombia.
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explore if the recognition of the Territory as a victim of the armed conflict in Colombia
reconfigures the political relationship of Indigenous Peoples with the State and how, specif-
ically for the Nasa’é People in Cauca.

Sub-questions

e What does the recognition of the Territory as victim of the armed conflict aim to
achieve?

e What does the recognition of the Territory as a victim of the armed conflict mean
for Nasa’s Indigenous People?

e What are the restorative actions caused by the recognition of the Territory as a vic-
tim of the armed conflict?

1.4 Justification and relevance of this research

With the implementation of the Peace Agreement of 2016, Colombia is going through its
most recent peace-building process. This Transitional Justice scheme has emerged as a rele-
vant case study due to its innovative norm-making and its potential to “sets a precedent for
ending future civil wars in the new international context” (McCoy, Subotic, and Carlin, 2021,
p- 95). In the same way, Izquierdo and Viaene (2018) mentioned that “Colombia has great
potential to become a laboratory where Indigenous Peoples, together with those responsible
for public policies of transitional justice, transcend the limits imposed by the conceptual
comfort zone and the practices of this dominant [modern| paradigm” (p.15). In this regard,
the recognition of the Territory as a victim in Colombia is an innovation of the Colombian
peacebuilding process. Through this experience, many lessons learned can be found about
institutional adaptation for the inclusion of Indigenous Peoples rights or mechanisms for
nature and environmental protection.

Similarly, regarding the TR]J, understand the characteristics of the recognition of the
Territory as victim and its practical implementation in the indigenous Territories might con-
tribute to provide information on mechanisms and actions to integrate perpetrators with
victims and collective communities and support TOARs’ implementation.

16 Nasa is one of the 115 Indigenous Peoples that live in Colombia. They are placed in the depart-
ments of Cauca, Huila, Tolima, Putumayo, and Valle del Cauca.
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2. Methodology

In this chapter, I will describe specific methodological characteristics of this Research Paper.
I will present the groups of participants chose for interview, the way in which they were
contacted, the places where the interviews took place, special features of the participants, the
implemented analysis method, positionality, some ethical considerations, and limitations of
this research.

2.1 Methodology and Methods

Considering the questions, objectives, and actors of this study, I chose for this investigation
a qualitative methodological approach. I applied semi-structured interviews focused on four
different groups: (1) indigenous leaders and representatives whose communities had partici-
pated in the seek for the recognition of the Territory as Victim of the Conflict in Colombia
ot have a relation with some of the areas that have been recognized, (2) representatives of
some Colombian State institutions that have specific functions to attend victims of the Co-
lombian conflict, (3) representatives of the Special Peace Jurisdiction and, (4) representatives
of social organizations and academy related to the topic. Through this classification, I tried
to get a group of key informants pertinent to the focus of this Research Paper. The questions
designed for the interviews can be reviewed in the Appendix A.

For the population targeted by this research, to avoid homogeneous analysis and
conclusions for the multiple ethnic groups that live in Colombia, I decided to limit its scope
only to Indigenous Peoples. To get to the participants to be interviewed, through my parents
who used to work with Indigenous Peoples, I established contact with representatives of the
Special High-Level Instance for Ethnic Peoples IEANPE! for its name in Spanish) in May
of 2024. Thanks to this contact, I get appointments with public officials of the Victims Unit
and Land Restitution Unit and some representatives of the Indigenous Peoples. Similarly,
contact with the officials of JEP was made through the judges who participated in the Inter-
national Conference on Transitional Justice placed in the ISS on November 23rd and 24th
of 2023.

2.1.1 Field work and sampling

Fieldwork was conducted in Colombia from July 18 to August 12, 2024. It was made in three
different cities: Bogota (20 days), Popayan (4 days), and Santander de Quilichao (1 day).
Popayan and Santander de Quilichao are two cities located in the Cauca region of the coun-
try. There, I interviewed representatives of the Indigenous Peoples, representatives of the
CRIC! organization, a professor of Cauca University, and a social organization called
“Ensayos”. Most of the interviews made with the Indigenous Peoples were placed in the in-
digenous university Universidad Autinoma Indigena Intercultural — UAIIL during an event of the
board of directors of CRIC authorities; I was invited there through one of the indigenous
authorities that I interviewed for this research. Similarly, in Bogota, I interviewed represent-
atives of the Land Restitution Unit, the Victims Unit, the vice-presidency of Colombia, JEP,
and the National Commission of Indigenous Territories. Specifically, for the Special Peace
Jurisdiction, interviews were conducted with an officer of the Restorative Justice Office and

V7 Instancia Especial de Alto Nivel con Pueblos Etnicos - IEANPE can be translate as Special High-Level
Instance for Ethnic Peoples. This is an organization created with the 2016 peace agreement to watch
for the fulfillment of the agreement regarding the ethnic population.

18 Consejo Regional Indigena del Cauca - CRIC can be translate as Cauca’s’ Regional Indigenous Council.
This is the biggest indigenous organization in the region.
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judges who have been carrying out the processes of recognition of the Territory as a victim
of the armed conflict inside the organization. Some interviews had to be online due to the
availability of the participants

Figure 1.
Universidad Auténoma Indigena Intercultural. Maloka and Spiral
e %S PN

Sy

Soutrce: Fieldwork 2007

During the fieldwork, on August 19", T had the opportunity to participate in the Inter-
national Day of the World's Indigenous Peoples event that was placed in the Centro de Memo-
ria, Paz y Reconciliacion in Bogota. This was a commemoration of the historic struggles and
resistance of Indigenous Peoples in Colombia and I had the chance to get involved in an
indigenous harmonization ritual, led by one of the spiritual leaders of the Ar-huacos peoples.

Table 1. Field Work Participants

Identif. | Gender | Ethnicity Type of Actor Organization Indigenous Place 'Type‘of
People interview
. Indigenous .
P1 Man Indigenous L ega der N/A Nasa Popayan In person
. Indigenous
P2 Man Indigenous Leader N/A Nasa Popayan In person
. Indigenous
P3 Woman Indigenous Leader N/A Nasa Popayan In person
. Indigenous
P4 Woman Indigenous Leader N/A Nasa Popayan In person
. Indigenous
P5 Man Indigenous Ieader N/A Nasa Popayan In person
. Indigenous Santander de
P6 Woman | Indigenous Ieader N/A Nasa Quilichao In person
. Indigenous Santander de
P7 Man Indigenous Ieader N/A Nasa Quilichao In person
. Indigenous
P8 Man Indigenous Ieader N/A Nasa Popayan In person
. Indigenous
P9 Man Indigenous Ieader N/A Nasa Popayan In person
. Indigenous
P10 Man Indigenous Ieader N/A Nasa Popayan In person
P11 Woman | Indigenous Social Actor Ensayos Nasa Santggder de In person
’ Quilichao
. Indigenous Leader, | National Commission of
P12 Man Indigenous Social Actor Indigenous Territories Ar-huaco Bogota In person
P13 Man No ethnicity Social Actor Cauca University N/A Popayan In person
. Public - . . .
P14 Woman | Indigenous oo Victims Unit Sikuani Bogota In person
Organization
P15 Woman | Indigenous Public Victims Unit In, Bogota In person
senou Organization & & P
P16 Man Indigenous Pul.)hCA URT Nasa Bogota In person
Organization
P17 Woman | Indigenous PuthA Vice Presidential Kaméntsa Online Virtual
Organization Office
P18 Man | No ethnicit Public EP N/A Bogot In person
4 © criclty Organization J ogota perso
P19 Man | No ethnicity Public JEP N/A Oanline Vitual
Organization
. Public . .
P20 Woman | Indigenous o JEP Ar-buaco Online Virtual
Organization

Source: Made by the author based on the field work information.
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I collected 20 interviews. Ten of them were with representatives of indigenous organi-
zations, seven with public officers, three of them were representatives from the Special Peace
Jurisdiction, two with social organizations, and one with an academic. Likewise, 12 interviews
were with men and the other eight were women, and, finally, 17 interviews were applied to
people who are part of an Indigenous People in Colombia. Specific characteristics for all the
participants interviewed are showed in Table 1 as well as the way they will be reference in
this research.

2.1.2 Analysis Methods

For the analysis, I used codification and thematic analysis. The objective of this structure
is to create segments and identify patrons that lie in the data collected from the interviews
(Calleros, 2022). I created a structure of topics, categories, and sub-categories. The three
main topics were Territory, Transitional Restorative Justice, and Institutional Approach. For
every topic I created at least two categories of analysis and, in total, I created 8 categories
and 13 sub-categories. In Appendix B all the topics, categories, and sub-categories can be
identified with their definitions. In the same way, as long as the analysis advances in the
research, I connect different topics, categories, and sub-categories in order to comprehend
the data collected and find relations between the interviews, the context, and the theoretical
framework.

2.1.3 Ethics and limitations

Given the guidelines for this research, ethical considerations can be consult in the form at-
tached in Appendix C. In the same way, due to the characteristics of this research, I designed
an informed consent form that was shared and signed by all participants. This consent in-
cludes general information and objectives of this research, the way the collected data is store,
and the approval to record the interview. For the interviews that were online, the consent
was read before the beginning of the interview and the approval was made by voice. The
form can be review in the Appendix D.

In addition, the interviews were conducted in the places where the participants agreed
and felt safe and considering that the information collected in the interviews may have sen-
sitive issues given the reappearance of violence in the region, all information is presented
anonymously.

Regarding the limitations, due to the recent topic of this investigation, contacting key
interviewees was a challenge. Therefore, some interviews had to be conducted virtually. Sim-
ilarly, some participants in Popayan could not be interviewed due to some protests and block-
ages on the road.

2.2 Positionality

I'was born and raised in Bogota, Colombia. I recognize the privileges I have had as an urban
man with mixed race ethnicity and with the chance to do a master's degree in Europe. I have
worked in some public organizations for more than 10 years, including JEP and the Victims
Unit. This experience allows me to have a general understanding of the limited rights access
for Indigenous Peoples in Colombia as well as to be critical with those organizations being
aware of their limitations and challenges over the implementation of public policies in the
country.

I came from a family that used to work with Indigenous Peoples, a family that partici-
pated in their struggles with them. I share the Indigenous Peoples fights but I know that I
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write this Research Paper from a place that is not comparable to their experiences. I under-
stand that I came from a Western view that understood Territories in a different way. This
starting point allows me to be aware of the need to deconstruct my knowledge and keep an
open mind to the learnings that comes through indigenous wisdom.

Finally, to prevent my background interferes in the research process, I picked a subject
I did not know in-depth, I found and interviewed key actors related to the topic, I achieved
broad participation of indigenous interviewers, I was invited to shared their practices and I
did it with respect and intellectual curiosity, I “sostuve en mi corazon” -held in my heart- the
new knowledge that the participants shared with me, and I asked to all of them how I could
repay their time and participation. This research is my way of giving them a voice.
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3. Theoretical Considerations

In this chapter, the concepts of political ontology, transitional restorative justice and auton-

omy will be examined as part of the theoretical framework (Figure 2). In this review, those

concepts will be linked to the specific matters of this Research Paper such as Indigenous

Peoples, Territory, victimization, post-agreement scenario and, decentralization others.
Figure 2.

Theoretical Framework

Political
Ontology

Transitional
Restorative
Justice

Source: Made by the author.

3.1 Territory as Victim. Political Ontology

Western modernity has tended to impose its own system of values and knowledge as univer-
sal, marginalizing other ways of seeing and comprehending the world (Blaser, 2009). Thus,
the Indigenous Peoples struggle has not been limited to the physical survival and the recog-
nition of their existence, but it has sought the validation of their ways to understand reality
(Blaser 2009; Escobar 2015), this is an ontological conflict (Blaser, 2014). To Viaene and
Izquierdo (2018), indigenous views challenge the dominant division of modern ontology -
the human/non-human, the live/non-live-, since they understand the wotld as non-dual, as
a unicity interrelated and interdepend. Similarly, to Escobar (2015), the indigenous struggle
for their Territorial rights involves a worldview that is deeply different from modern capital-
ism.

To Blaser (2009), these worlds are not just different interpretations of the same real-
ity, he argues that those are realities that coexist together, and they are in constant tension.
In this sense, Escobar (2015) proposes political ontology as a tool that questions the mod-
ernist premises that assume a single ontological order, a single existence. The understanding
of Territory that is used in this Research Paper, and the struggle behind it, might be seen as
part of that ontological conflict. The indigenous struggle has been a way to resist against the
neoliberal practices to commodify and exploit Territories (Escobar, 2015). This fight to de-
fend the Territories is a defense of life itself that is opposed to Western views that see them
as a source of economic resources (Escobar, 2014).

Similarly, for some Indigenous Peoples, “autonomy emerges as a key concept in its
ontological political practice” (Escobar, 2014, p.129 | authot’s translation). For Blaser (2014)
is essential to recognize those ontologies as legitime forms of understand the world and sug-
gest that public policies and governance schemes should be more inclusive instead to impose
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dominant ontologies. In this context, autonomy is related to the conditions that allows In-
digenous Peoples to live and manage their world from inside (Escobar, 2014).

Specifically, in the case of the Territory as a victim of the armed conflict, Ruiz-Serna
(2017) argues that political ontology is a tool for the conflicts around the definitions of harm
and possible reparations. Under this view, Human Rights frame and the considerations over
the conflict impacts over people are not enough to describe the effects of the armed conflict
(Ruiz-Serna, 2017) and is precisely where the recognition of the Territory has a relevant value
to recognize multiple ontologies and the impacts and needs of the Territory and Indigenous
Peoples.

3.2 Transitional Restorative Justice - TR]

To understand Transitional Restorative Justice, it is required to consider the concepts of
both Transitional Justice and Restorative Justice. In general, transitional justice refers to the
definition and implementation of a set of judicial and non-judicial measures and mechanisms
to address massive human rights violations in contexts of political transitions (Teitel, 2000).

The application of transitional justice schemes considers the seek for truth as one of
its guiding principles (Teitel, 2000; Hayner; 2010). Regarding the mechanisms, it can include
truth commissions, special courts, amnesty programs, and reparation for victims (Teitel,
2000). Around the globe, it is possible to identify different cases of application of transitional
justice schemes such as the cases of South Africa, Chile and Rwanda among others.

South Africa and Chile created truth commissions where the victims told their stories
and documented the atrocities. In Chile, the Truth Commission was called the “National
Commission for Truth and Reconciliation” and produced the “Rez#g Report”. The Reztig Re-
port seeks to assist in the reconciliation of the Chilean people by contributing to the clarifi-
cation of the truth and the most serious violations of human rights (National Commission
for Truth and Reconciliation, 1996). In South Africa, the name was “Truth and Reconcilia-
tion Commission” “-TRC- and had been perceived with a significant role to the healing and
rebuilding of the South African social fabric (Gibson, 2004). In Rwanda, the “Gacaca court”
was implemented as a traditional system of community justice where, in a reconciliation con-
text, survivors and perpetrators confront their stories (Clark, 2010). All of these mechanisms
aimed to restore community relations.

Some critics of the transitional justice processes are associated with the fact that some
scenarios have fallen short in investigating broader issues of social justice that underlying
conflicts (Turner, 2017). In this sense, Turner (2017) mentions “the tendency of legal transi-
tional justice mechanisms to prioritize civil and political rights at the expense of economic
and social rights.” (p.60) Other criticisms of transitional justice are linked to the role of truth
and its connection to the idea of reconciliation. According to Turner (2017), “it cannot be
said that there is any clear agreement on the relationship between truth and reconciliation,
or between truth and justice” (p.63); for instance, in the South African case, Gibson (2004)
argues that the results of the TRC were limited by various factors, including the feeling that
perpetrators did not face the consequences of their actions as well as the lack of follow-up
in the implementation of the Commission's recommendations.

Colombia has experienced different transitional justice arrangements. For example,
before the current 2016 Peace Agreement, Colombia implemented a transitional justice
scheme in 2005 known as the “Peace and Justice LLaw” as part of an agreement between the
Government and the paramilitary groups that created mechanisms of truth, special courts,
and sentence reduction programs for perpetrators (Rowen, 2017). In this scheme there was
no compensation for the victims of the State and several groups of victims interpreted the
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“Peace and Justice Law” as a mechanism to guarantee impunity to the paramilitary groups
(Rowen, 2017). This experience is an immediate precedent for the current Peace Agreement
with learnings related to the institutional framework, the centrality of victims, and the inclu-
sion of restorative justice.

On the other hand, restorative justice is characterized by its focus on the needs of
the groups involved, such as victims, perpetrators and the community, rather than focusing
exclusively on normative transgressions (Zehr, 2015). In this sense, the reparation of dam-
ages is done in a participatory and deliberative way, considering the impacts of the social
contexts (Marshall, 1999).

For Marshall (1999), restorative justice seeks to (1) address the rights of victims, (2)
prevent the recidivism of perpetrators through their integration into the community, (3) the
recognition of their responsibilities, and (4) recreate a collaborative community that supports
the perpetrators rehabilitation. To this extent, according to Rojas and Merchan (2023), re-
storative practices are characterized by emphasizing an active participation of all groups in-
volved in the event (crime) that damaged the social fabric. Thus, in general, restorative justice
in ordinary contexts is an alternative to the punitive approach of traditional criminal justice
(JEP, 2024b). On this matter, P18 (2024), who is part of the JEP Restorative Justice office,
mentioned in his interview that “when a transition is made to a restorative paradigm, the
concern is not for the transgression of the normative order, the concern is for all the trans-
gression that was generated in the social and moral order of the country” (2024 |author’s
translation). In the same way, for Ross (1996) restorative justice in Indigenous Peoples is
based on the worldview of the interconnection between all forms of life. The objective is to
restore, to heal the broken balance within the community, the individuals, and the environ-
ment (Ross, 19906). Thus, this restorative approach seeks the restitution of rights and agency
to victims by linking different actors.

Due to its limitations, transitional justice has gradually integrated restorative ele-
ments, paving the way to Restorative Transitional Justice (JEP, 2024b). As an example, JEP
(2024b) mentions that in some transitional contexts, criminal courts had limited impacts in
terms of the possibility of criminal liability for perpetrators. This is a risk of diminishing their
contributions to the truth, which can also generate distrust in victims.

In the Colombian case, because of the 2016 Peace Agreement, the integration of the
elements of restorative justice can be observed in the transitional justice scheme. Specifically
for the JEP, it can be identified in the centrality of the victims, the dialogical process of
collective construction of truth, the participation of the victims in the different scenarios of
the judicial process, the generation of sanctions for the perpetrators, and the collective defi-
nition and agreement of the TOAR. In the same way, the Integral System places special
emphasis on restorative and reparative measures and aims to achieve justice not only with
retributive sanctions, seeking to end the situation of social exclusion of the victims that has
caused the victimization (Congreso de la Republica, 2018).

In sum, Transitional Restorative Justice — TR] refers to the institutional framework
of the Transitional Justice scheme created through the 2016 Peace Agreement that includes
the principles of Restorative Justice as a justice mechanism to seek peace and reconciliation.

3.3 Autonomy

One of the principles of the Indigenous Peoples struggle is autonomy. This principle is re-
lated to its recognition as subjects of authority, a source of power that makes decisions and

understands the Territory (CNMH and ONIC, 2019). The inclusion of the Territory and the
special bond with it implies that autonomy is based on their understanding of the world, in
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Weitzner (2023) words this principle “goes hand in hand with a cosmovision, a lifeworld,
where autonomous stewardship of the [T]erritory enables survival over time in a homeland”
(pg. 611). Thus, this concept is part of the ethnic ontological practices (Escobar, 2014).

The indigenous struggle for autonomy has focused on their right to live under their own
decisions, cultural practices, and traditions (CNMH and ONIC, 2019). This quest found sup-
port in the policies of decentralization in Latin America (Van Cott, 2001). In conjunction,
this decentralization has a special characteristic, the Territorial jurisdiction is closely tied to
cultural identities (Jackson, 2002). But what is decentralization? It is understood as a process
that transfers power from a national centralized State to municipalities or local communities
(Pening, 2003). This transfer may be political, administrative, or fiscal, but in essence, it refers
to the delegation of decision-making (Bardhan, 2002). In Colombia, the decentralization pro-
cess was the result of a legitimacy crisis of the central State in the 80s (Duarte, 2018; Pening;
2003) and it was mainly promoted through the new constitution and included the increase
of local authority, popular election on local governments, and fiscal transfers among others
(Eaton, 2006; Pening, 2003). Thus, for Indigenous Peoples decentralization took relevance
due to the administrative delegation of power and the legal representation of their govern-
ment structures (CNMH and ONIC, 2019). In this context, through autonomy, decentrali-
zation represented a chance to include their own education and health systems (Weitzner,
2023).

Despite their relevance, the decentralization process in Colombia had some limitations.
For the purposes of this Research, I will highlight four. The first one is related to the transfer
of the functions to local bodies. For Pening (2003), those activities were done without the
technical support or necessary resources for its fulfillment. For Indigenous Peoples, this lim-
itation has been more profound given that decentralization, as part of a colonial institutional
framework such as the State, requires from them to get into logics and visions that do not
correspond to their worldviews (Mitchell, 2024). That ontological conflict led to the second
limitation, due to that top-down process, spirituality is absent in decentralization, and it is a
fundamental concept that lies in autonomy (Weitzner, 2023). The third limitation of this
process is that it is been done in parallel of the existence of Armed Conflict and the country’s
constantly violence (Mitchell, 2024) limiting its potentialities (Penning, 2003) and reproduc-
ing perverse incentives over the use of the land -legal or illegal- exacerbating conflict specif-
ically on Indigenous Territories (Mitchell, 2024). Those Territorial overlaps superimpose eth-
nic, environmental, and productive interests (Duarte 2018). Finally, the fourth limitation is
the “lack of political will to regulate the Indigenous Territorial Entities — ETIS” (Duarte,
2018, p. 397 | authot’s translation). On this, the absence of this regulation restricts adminis-
trative, political, and fiscal autonomy of Indigenous Peoples, in fact, in 2023, the Constitu-
tional Court of Colombia asked Congtess to create institutional instruments for ETIS!,
which are more than 30 years behind schedule (Corte Constitucional de Colombia, 2023).

In sum, autonomy is a principle of the Indigenous Peoples struggle linked to the author-
ity to make decisions that include the Territory and their understanding of the world. It is
connected to decentralization as an Indigenous Peoples associative mechanism with the Co-
lombian State in which implementation is possible to observe several limitations for the guar-
antee of ethnic rights.

19 According to the Constitution, the ETIS are specific political-administrative structures at the same
level as municipalities that determine the autonomous operation of the Indigenous Peoples in their
territorial jurisdiction (Congtreso de la Republica, 1991).

18



4. Findings

In this chapter, I will present the main findings of this Research Paper. They are related to
the recognition of the Territory as victim of the armed conflict, its characteristics and mean-
ing for the Indigenous Peoples, as well as the way the TR] is operationalized within the
recognition.

In short, the reader will find that recognition of the Territory as victim of the armed
conflict is an important advance for the Indigenous Peoples rights and seeks to recognize
the disproportionate harm suffered by them in the armed conflict context as well as the
Colombian multiculturalism (P20, 2024 | indigenous Judge). Thus, the Territory as victim is
the validation of the Indigenous Peoples ontology that allows us to understand it as a living
entity that suffers harm (damage) and requires reparation (healing). Also, within their auton-
omy, it transforms Indigenous Peoples into active subjects of politics, giving them decision-
making power in their Territories.

4.1 In defense of life

“El Territorio es el espacio de vida, de armonia y equilibrio
que tienen todos los seres en el universo”
Participant 5

In this section, I will show the ontological place of the concept of Territory for the repre-
sentatives of the Nasa People who were interviewed, identifying its characteristics, damages,
and restorative actions. Similarly, the findings associated with the meaning of the recognition
of the Territory as a victim of the armed conflict will be presented.

411 La Casa Grande»

My interviews with Indigenous Peoples' representatives always began by asking what they
understood by “Territory”. The leaders’ answers allowed us to observe that there are differ-
ences with the Western understanding of borders or nation mentioned in point 1.2.4. Their
definition of Territory was often associated with life, P5 (2024 | Indigenous leader) said that
“the native peoples refer to Territory as a person, a living being, a being that is part of the
universal environment of living beings and among them, understanding living beings as ani-
mals, as plants, as minerals and people who are in that big house called Territory” (author’s
translation). Similarly, this notion of life is supported and associated with concepts of (1) the
big house, (2) mother earth, (3) a person, and (4) a woman. In fact, P6 (2024 | Indigenous
leader) mentioned that for the Nasa people the Territory “is considered as a woman we are
part of, of mother earth (...) it is everything for us, it has life for us” (authot’s translation).

Regarding the relationship of the Indigenous Peoples with the Territory, P1
(2024 | Indigenous leader) mentioned that they are not owners of it but, on the contrary, they
are part of it. In fact, according to P8 (2024 | Indigenous leader), although the 115 Indigenous
Peoples in Colombia are different, the Nasaz people do not find any other Indigenous People
who “do not talk about Territory, we all find ourselves in it” (authot’s translation). This point
expressed the collective value of the Territory as a communal point of identity. Additionally,
P7 (2024 | Indigenous leader) stated that the Territory also “gathers the spiritual, (...) material

20 [ a Casa Grande can be translated as “The Big House”.
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and, (...) natural life” (author’s translation) of the Indigenous Peoples, that is, it gathers life,
nature, minerals, thunder, their daily activities, and cosmology. It is “La Casa Grande”- The
Big House.

In line with the above, according to my conversation with Nasa representatives, the
Territory is a unifying element of the Indigenous Peoples, the basis of life and collective
identity. It breaks the anthropocentric sphere (Ruiz-Serna, 2023) giving a place to the plants,
to the moon, to the rain, to the thunder, to the animals, to the interdependence of all beings,
where any affectation to the Territory is an affectation to the Indigenous Peoples and vice
versa. It also breaks the duality of the living/not living to the human/non-human. In sum,
Territory is the spiritual, cultural, and material indigenous reserve, the expression of life, and
the harmony that lies in it.

4.1.2 Cleaning the dirty. Harm and Healing over the Territory

Considering what “Territory means”, this section presents the information collected on the
set of harms to the Territory and different activities to restore and heal it. For this analysis,
having identified the characteristics of the Territory during the previous section allows us to
propose a classification of the different notions of harm (damage) and restoration (healing)
that coexist for Indigenous Peoples and some visions of the western model. Thus, harm is
classified into four groups, while healing is classified into three.

The first group of harms is material and stems from the modern world's extractivist
vision of the land. According to O'Connor (1994), capitalism has exploited nature and trans-
formed ecology into an element of production and this view has reduced land and natural
resources to economic inputs. Under this vision, P7 (2024 | Indigenous leader) mentioned
that the Territory “is affected when we deforest, when we dig mining or extract mining and
energy resources”. All these activities, even within the legal framework of mining and other
extractive activities, generate material damage to the Territory through, for example, chemi-
cal contamination. Along the same lines, several participants mentioned illegal economies,
such as illegal mining and drug production, as causing similar impacts.

The second group of harms refers to the damage done to the people living in the Terri-
tory, both individually and collectively, thus being a more integral component. Most of the
interviewees referred to such harms through the murder of indigenous leaders, the forced
recruitment of children, the use of anti-personnel mines — which not only affect people but
also restrict free movement within the Territory —, and the fighting between armed groups.
As mentioned above, to affect the Indigenous Peoples is to affect the Territory and vice
versa.

The third group of harms refers to spirituality. P8 (2024 | Indigenous leader) men-
tioned that combats and mobility constraints within the Territory do not allow them to “go
to do our practices, uses and customs to our Territories, to our sacred centers” (author’s
translation). Similarly, P15 (2024 | Indigenous public official) reported the impossibility of
collecting medicinal plants, which are a fundamental part of their relationship with the Ter-
ritory. As such, she stated that they are not allowed “direct contact with the plants, [to] feed
ourselves with them and heal ourselves with them” (author’s translation). Regarding physical
violence within the Territory —murders and attacks- P4 (2024 | Indigenous leader) mentioned
that the violence, and specifically the armed groups “sow people”, violating and affecting
their spiritual relationship with the Territory. Similarly, participants inform that material harm
also affects the spirituality component of the Territory. For them, aerial fumigations, bomb-
ings, mining activities and many other actions and transformations in the Territory affected
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and caused damage to its vital energy. This harm puts the cultural and social- reproduction
of the Indigenous Peoples at risk.

The fourth group of harms is of historical nature. Several participants mentioned that
the damage to the Territory is, precisely, historical. This type of damage comes from the
conquest and colonization and therefore, is not limited to the armed conflict. In this regard,
P4 (2024 | Indigenous leader) mentioned that “the damages to the Territory are not only in
the framework of the armed conflict, but since the colony itself, in the conquest processes,
which led us, the Indigenous Peoples, to be exterminated, excluded, minimized, dispossessed
of our Territory, our environment” (authot’s translation).

At this point, all harms and affectations over the Territory can occur simultaneously
and in parallel, making deep damages over the Indigenous Peoples, the Territory and the
special bound between them. Similarly, as a consequence of these affectations, spiritual and
historical damage acquires even more relevance given that their existence is linked to the
ontological conflict described in this Research Paper. Thus, considering that Colombian reg-
ulations are limited in the recognition of damages to Indigenous Peoples that fall out of the
armed conflict’s framework, such as those related to inherited and remaining colonial dy-
namics and those referring to spiritual components. Even more, transformation on the Ter-
ritory product of legal activities promoted by the State such as monocrop system and mining
fall under the category of harms through this ontological conflict. On this, the recognition
of multiple harms and the following healings, reaffirms the autonomy of the Indigenous
Peoples by giving a place to their understanding of these damages and reparations.

As mentioned in section 3.2, an essential part of the restorative principle is the repa-
ration of harm, for which the damages described above require specific reparation actions.
The groupings of reparation mentioned at the beginning of the section will be described
next; however, the notions associated with the restorative paradigm will be specifically dis-
cussed in chapter 4.2. Regarding reparation of harm, I noticed that during conversations
about repairing the Territory constantly used the term “healing”. This association of the In-
digenous Peoples' representatives to the healing of the Territory reaffirms their recognition
of it as a living entity.

In this sense, the first group of the healing component is material and relates to en-
vironmental management. P19 (2024 | JEP representative), mentioned that this component
implies the recognition of nature as a subject of rights. He also mentioned that the effects
on nature require actions to protect and restore rivers, forests and the Territory in general in
its natural and biophysical components. In this component, healing refers to the “care of
mother earth”; as mentioned by P7 (2024 | Indigenous leader). On this matter, discussions
and progress over the rights of nature were witnessed in the world. For example, in 2017,
rights were recognized over the Whanganui River in New Zealand and in 2016, the Colombian
Constitutional Court did the same for the A#ato River. In the case of the A#ato River damage
caused by pollution and illegal mining was recognized over the river and it was declared as a
subject of rights to protection, conservation, maintenance and restoration (Garcfa and
Hinestroza, 2020). Similarly, the case of the Whanganui River has been emblematic for the
recognition of nature’s legal personality, its treatment as a “living being”, and the participa-
tion of the Indigenous People awi Whanganui (Boyd, 2017). The role of indigenous worldviews
has been key for the formulation of laws that protect the rights of nature (Boyd, 2017).

The second group of healing is of spiritual nature. As part of their cultural activities,
several interviewees mentioned the need for harmonization activities in the Territories to
heal them. On this, P7 (2024 | Indigenous leader) mentioned that it is a spiritual exercise to
“lift and clean all the dirt that violence (...) has left because there is a lot of blood spilled in
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the Territories and because we have not done this process [harmonization], that is why today
Mother Earth is claiming” (authot’s translation).

The last group refers to social justice. P2 (2024 |Indigenous leader) claimed that the
restoration of the territory also requires social investment. Consequently, P12 (2024 | Indige-
nous leader) argued that since the Territory is the foundation of life, a healthy Territory
“should help other fundamental rights such as health, such as education” (authot’s transla-
tion) that are identified as fundamental. A relevant value about the healing of the Territory
through social investment refers to the fact that several participants mentioned that its activ-
ities should be carried out under indigenous ontological structure. In other words, this social
justice is health, education, food that is built through the cosmovision of Indigenous Peoples
from below and not imposed from the State.

Thus, it has been identified that the Territory “heals” the damages through material,
spiritual, and social justice actions. Likewise, these actions should not be imposed, as stab-
lished by P13 (2024 | Social actor), both the Territory and the Indigenous Peoples should not
be “the object of public policies” but “it is about the populations and especially their organ-
izations becoming subjects of policy” (authot’s translation). In other words, this diverse
group of activities should be carried out from the autonomy of the Indigenous Peoples, and
through the guarantee of their rights by the State.

4.1.3 The Ontological Conflict

This section will show two relevant observations associated with the ontological conflict
arising from the concepts of Territory and harm. On this, P13 (2024 | Social actor) mentioned
that by understanding the Territory from the political point of view, it is possible to say that
this is a place of decision-making where Territorialities “many times enter into dispute with
the very logics of the State” (authot’s translation).

The first one is related to how the institutional structure of the State as a colonial
inheritance comes into conflict with Indigenous Peoples when talking about the Territory.
Participants who are part of an Indigenous People and public officials, at some point during
their interviews, broke their role as public servants in order to talk about their worldviews.
For example, P15 (2024 | Indigenous public oficial) was aware of the context of the recogni-
tion of the Territory as a victim of the armed conflict but at the moment of starting the
interview, when I started to ask, her answer was:

"The truth is that I cannot start talking to you like this, so I am going to start by telling you
the following: I am from the Inga People, from the department of Putumayo, from the Inga
Santiago Indigenous Reservation, in Putumayo. It is a Territory that was usurped at the time
of colonization and evangelization”. (authot’s translation)

The second one takes up the group of historical damage described in section 4.1.2. As
previously mentioned, in the Colombian regulation, the notion of harms on the Territory is
limited to linear temporal structures, specifically related to the armed conflict. In this sce-
nario, this reduced temporal space minimizes the historical affectations suffered by Indige-
nous Peoples. For the modern world, this linear temporality facilitates the location of the
facts, however, in terms of Lederach (2007), it fractures the narratives and memory of Indig-
enous Peoples making it impossible to link the past with the future, forcing a false choice
between the two that does not exist in the indigenous world given its spiral understanding
and continuity of time. Once again, the ontological conflict of coexistence of multiple real-
ities is evidenced. Nevertheless, it is precisely the recognition of the Territory within the
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modern State that opens the door for new ways that allow the mutual understanding of the
described realities.

4.1.4 Recognizing Territory as a Victim

This section will present the value assigned to the recognition of the Territory as a victim of
the armed conflict by the interviewers. The starting point is that for all interviewees the
recognition was something positive, a step forward, an advance in terms of autonomy. P1
(2024 | Indigenous leader) said that this meant an “(...) advance in the recognition of the
communities’ autonomy in relation to the enjoyment and exercise of their rights within their
Territories” (author’s translation), similarly, P8 (2024 |Indigenous leader) claimed that the
Nasa People celebrated that “the JEP has been the only entity that has been able to under-
stand the issue, (...) to read our concepts” (author’s translation). For P5 (2024 | Indigenous
leader), JEP is an entity “that has gone beyond, (...) has broken schemes (...): normative
schemes, ideological schemes, legal schemes and Mother Earth is grateful to them for that”
(author’s translation).

However, participants also assured that the recognition is not given by the approval
of the institutions, on the contrary, P4 (2024 |Indigenous leader) affirmed that “it has not
been easy (...), this recognition has been given precisely because of these permanent and
constant struggles that we give as Indigenous Peoples”. In fact, P20 (2024 | Indigenous Judge)
argued that of the more than one thousand reports submitted to the Jurisdiction (mentioned
in section 1.2.4.1 of this Research Paper) “50% have victimizing events that were committed
against ethnic peoples and Territories” and “they also request the accreditation of the Terri-
tory as a victim, taking into account that the Territory is the life, identity and protection of
Indigenous Peoples” (authot’s translation). P17 (2024 | Indigenous public official) stated that
this recognition “shows that persistence can finally lead to concrete things” (author’s trans-
lation).

Another relevant element about this recognition is that the category of victim makes
visible the damages and needs for reparation discussed in a previous section. In this sense,
P7 (2024 |Indigenous leader) pointed out that the recognition “generates a commitment of
the institutions to at least make an exercise of characterization of the risks and the affecta-
tions to advance in the process of collective reparation”. Additionally, given the understand-
ing of the Territory as a living entity, as a person, this recognition as a victim gives to it an
agency. This point is discussed in more detail in section 4.2.

The participants of the JEP agreed that this recognition was based on the centrality
of the victims. In this sense, for P20 (2024 | Indigenous Judge), the recognition of the Terri-
tory as a victim was also a recognition of the most serious and disproportionate damages that
occurred in the conflict, specifically against Indigenous Peoples and against ethnic and cul-
tural diversity. In the same way, P19 (2024 |JEP representative) highlighted that it was a
recognition derived from the request of the victims. Similarly, for P18 (2024 | JEP representa-
tive), it was the expression of the transition towards the restorative paradigm, which includes
a greater understanding of the contexts of violence and is more concerned with the recon-
struction of the affected social fabric than with the transgressed norms. Finally, an additional
point on recognition was made by P19 (2024 | JEP representative), who mentioned that “it
can also have an impact on the protection of nature in times of peace” generating impacts
on very broad extractivist policies.

In sum, the recognition of the Territory as a victim of the armed conflict is an im-
portant advance resulting from the struggles of Indigenous Peoples and the institutional
framework created in the peace process. This advance recognizes the coexistence of multiple
realities and builds bridges between the Western understanding of land and nature, and the
understanding of the indigenous populations based on the Territory, in words of Ruiz-Serna
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(2023) it can be seen as a “seed liable to disrupt the way in which the multicultural state has
been regulating the relationships—and building boundaries—between “the real,” or the
world itself, and cultural representations or worldviews.” (p.67). It is also significant in terms
of identifying the damages against ethnic Territories, both in their collective and individual
functions and in giving a place to the healing processes of the Territory that include not only
liberal ideas about the care of nature and the guarantee of human rights, but also include

those notions related to the spirituality of Indigenous Peoples. All the analysis and discussion
described so far can be identified in Figure 3.

Figure 3.
Territory as victim of the armed conflict

TERRITORY

Recognition

TERRITORY Spiritual Spiritual
AS VICTYM Material Social Justice
OF THE Integrity Material
ARMED
CONFLICT Ontology
Armed
Colonialism Conflict
State
MODERN WORLD

Source: Made by the author.

4.2 Restorative Paradigm

“Es la casa todos y todos nos ponenos
de acuerdo en cuidar la casa”
Participant 9

In this chapter I am going to analyze interviews information related to the restorative actions
linked to the recognition of the Territory as Victim of the conflict. This analysis will be focus

on its implications to the restorative paradigm and will use examples to examine the way the
Transitional Restorative Justice is working in Colombia.

Going back to the concept of restorative justice mentioned in chapter 3.2, the repre-

sentatives of the JEP agreed that it is a process with multiple characteristics. In that sense,
P18, an official of the JEP, affirmed that:
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the paradigmatic transition is to stop worrying (...) about the normative dimension of the
transgression, (...) and the punishment that should weigh on those who are responsible
and on the contrary think about what are, or have been the consequences and what are
the works, the interventions, the transformations that have to be given to effectively
address the damage caused. (author’s translation)

As such, it is possible to state that the restorative paradigm is not about the norm
that was affected but the damage that this generated by the action, as well as the fact that it
is not about punishing who committed the crime it but determining how to transform and
heal those damages. In fact, P5 (2024 | Indigenous leader), indigenous leader, claimed that
“justice is not punishment, justice is not condemnation, justice is how to make the one who
did the damage understand the one who suffered the damage, to sit them together, to be able
to cross their hands, to share their seeds, to cross their words” (authot’s translation). Thus,
the restoration or healing becomes a set of activities that involve diverse actors and roles,
having as a fundamental element the determination of harms and the ways in which these
can be transformed and healed. The particularities in the recognition of the Territory as a
victim will be identified below.

As demonstrated so far, the recognition of the Territory as victim gives an ontological
place to the Territory in relation to the modern worldview, but it is only the first step in the
restorative process. This is an idea shared by interviewees representing Indigenous Peoples.
In fact, when asked if this recognition is restorative in itself, P6 (2024 | Indigenous leader)
denies it and said: “No, there is still a long way to go, it is a part of the restorative issue
because the harms are there and the wave of violence, which was experienced and is still
being experienced, is too much” (author’s translation).

Recognition is a step in the restorative process since it makes harm visible, but it does
not necessarily dictate the restorative actions to transform that damage. To this extent, the
transitional judicial process of the JEP, through its participation mechanisms and protection
of rights, acquires a relevant role in achieving the restorative paradigm. For P19 (2024 | JEP
representative), the recognition of the Territory as a subject of rights implies protecting but
also “recognizing that it has agency and, therefore, can have a direct impact on judicial pro-
ceedings” (authot’s translation). In other words, the Territory can participate in the judicial
process, and, for this, it requires a representation, a voice. In this matter, P19 (2024 |JEP
representative) stated that “human beings have given characteristics of legal personality to a
company, (...) which is something that does not exist in nature” (author’s translation).

Thus, the modern world has made institutional adjustments to recognize rights over
fictitious human creations such as companies and, therefore, these are actions that are also
applicable to the Territory. For the representatives of the JEP, the challenge has been to
coordinate and coincide Colombian and international norms to achieve recognition. Like-
wise, regarding the continuity of the restorative process and associated with participation, P7
(2024 | Indigenous leader) stablished that “a fundamental phase is approaching, which will be
the construction of reparations plans” (author’s translation). In his words:

one thing is what is built there [outside the Territory] another what is built here, with the
communities. Reparations have to come in the following senses: some processes of cul-
tural and spiritual reparations, healing the Territory and harmonizing it from the spiritual
exercises, and that is not done by the JEP, but by the Indigenous Peoples with their
ancestral wise men.

to advance in reparation processes with the perpetrators, there are many ways that they
have already shown, (...) they make a process of harmonization doing community work
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with the communities, that is one way and specially to restore or compensate the harms
caused from the perpetrators (...) of how they help and commit themselves to what the
indigenous world is already being here, to come like this, work in the moors, in the for-
ests (authot’s translation).

Two elements emerge from these statements, the first is about autonomy through the
relevance and need for decision making on restorative actions to be carried out with the
Indigenous Peoples, in the Territories and respecting their uses and customs, and the second
is that the perpetrators participate in this way of seeing the world. With these actions, as P20
mentioned “the judicial process becomes restorative in itself, then we generate many spaces
for participation through restorative scenarios, dialogues” (authot’s translation), where a key
element is the horizontality with the Indigenous Peoples that allows a better understanding
of the harms to the Territory and through this, the actions and activities to restore it.

4.2.1 The Walk, The River, The Food

During the interviews, P18 and P20 shared examples of how Transitional Restorative Justice
has been implemented in Territories recognized as victims of the conflict. The three of them
will be presented and detailed below. Special attention will be given to how the restorative
actions were carried out and discussing the implications of those actions on the restorative
paradigm. The first example is from a hearing held by the JEP in the Territory of the Sierra
Nevada de Santa Marta, on the Caribbean coast?!. An indigenous couple was murdered by
national army soldiers after having been taken from their home, transferred to another loca-
tion, executed and presented as combat casualties. The woman was pregnant and a minor.
The hearing was attended by the perpetrators of the crime, judges from the JEP, indigenous
authorities, and relatives of the victims who are members of the Kankuamo and Wiwa Peoples.

P18 (2024 |JEP representative) reported that the first interjurisdictional restorative
hearing was held in Mojao, a town of the Kankuamo Indigenous Reservation. In this hearing,
JEPs judges and the political and traditional authorities of the two Indigenous Peoples inter-
vened at the same level with the same incidence. On this, P18 (2024 |JEP representative)
highlighted the horizontal treatment done by the representatives of the JEP, and therefore
of the Colombian State, with the indigenous authorities. Judges were in an Indigenous Ter-
ritory, placing themselves at the disposal of the traditional and political authorities of these
Peoples.

Additionally, the hearing took place in the Territory but also included a displacement
within the Territory. The perpetrators, family members, indigenous authorities, and judges
of the JEP walked with the perpetrators to the place of residence of this couple where a
direct dialogue between the participants and the families of the victims took place. After-
wards, they walked again, and everyone followed the same route that had been travelled by
those who were later murdered. The same route was used to the place of execution, which
is highly complex considering the conditions of the mountain and the absence of an easy
road.

P18 highlighted several elements, the first is that the audience was not static, but
flowed through the Territory. The second is that, due to the conditions of the road, during
the hearing there was a debate on how to get to the execution point. The possibility of using
another route that was simpler was raised, however, relatives of the victims stated that it did
not make sense to do it that way. They argue that the objective of the process was that those

21 'This example is placed in the framework of accreditation C described in the 1.2.4.1 section related
to the collective Tertitory of the Sierra Nevada de Gonawindua.
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who committed the damage went through and cleaned up the harm they had caused in all
the places where they passed. For the Indigenous People, those places were also destabilized
and affected by the commission of these crimes. So, they all agreed to walk through the same
road, even the JEP’s judges. Finally, upon arriving at the point of execution, one of the in-
digenous authorities mentioned that in other conditions that act, the harmonization walk
with all the diverse actors, would have been unthinkable in other times and that it had no
precedents (P18, 2024 | JEP representative). It was an interjurisdictional and tangible work-
space where Indigenous Peoples “were not users of a justice system, but co-producers of it”
(P18, author’s translation). It was the respect and validation of their autonomy, their judges,
their sanctions, and their worldviews.

From this example, by way of reflection, P18 (2024 | JEP representative) stated that
the actions carried out are not protocol, that “the path is as essential as the point of arrival
within that justice [indigenous justice], and (...) it becomes a global metaphor of what restor-
ative justice is, the sentence, the sanction, the hearing are as important as the journey to get
there and that is something that the communities, the Peoples and the indigenous authorities
know better than anyone else”.

The second example consists of the accreditation of the Cauca River as a Victim of
the armed conflict?2. In the judicial process of the JEP, the recognition as victim is accom-
panied by the delivery of a certificate signed by whoever is accredited. Given that, the Cauca
river as a being represented a challenge for the Jurisdiction, so they decided to break down
the logic behind the meaning of a signature (P18, 2024 | JEP representative). To do so, they
decided that a signature is a record and can be likened to a watermark and, given that the
river was the entity to be recognized, it made sense for it to leave its watermark. They also
determined that a signature is a mark, and that rivers leave marks with their sediments as it
flows. Finally, they considered that in other cosmovision, such recognitions can be made
orally, whereby the voice of the river becomes relevant and can be heard through its sounds
and its flow. Thus, they decided that in the accreditation ceremony a triple signature of the
river would be collected, (1) the water mark, (2) a footprint of the sediment, and (3) the
recording of the sounds of the river.

Additionally, P18 (2024 |JEP representative) reported that the recognition of the
river as a victim was a restorative act in itself. Indigenous Peoples and Afro-Colombian Com-
munities participated in the event and their special link with the river was recognized. In fact,
the signatures of the river were collected by the spokeswomen of the organizations that re-
quested its recognition as victim of the armed conflict. Additionally, at the beginning of the
act, the communities of the Territories held a harmonization event and the judge who made
the recognition addressed his speech to the river. Thus, P18 stated that the act of accredita-
tion ended up being a tribute to the river in which the actions carried out “seem like small
things, but it is a transformation of the logics and forms of justice in this restorative exercise”
(authot’s translation).

This restorative act is also relevant given what a river means. They are Territories
with deep cultural identity that unite the defense of the Territorial, social, economic, political,
and cultural rights of ethnic groups (Escobar, 2014). On this, with this act, P18 (2024 | JEP
representative) stated that the JEP “clearly recognizes the indigenous and afro-Colombian
knowledge, which is as much, or perhaps more relevant than ours [Western] in terms of what
it means to do justice, this reverence for the river implies a reverence for the ways of thinking
of the authorities [indigenous and afro-colombian], which generates an absolutely different
relationship” (author’s translation). In this way, this restorative act recognizes the cultural

22 This example is placed in the framework of accreditation B described in the 1.2.4.1 section related
to the collective Territory of Cauca River,
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value of the river as Territory and its agency giving it a voice through its representatives. On
this, the Territory is linked to decision making within the judicial process, recognizing its
needs as a thinking, sentient and living being.

The third example is related to a pilot of TOARS called “Ammonizands’?. This is a
proposal of TOARS implemented between the ~4wi Indigenous People and some perpetra-
tors that are part of the Macro-case 0224, According to P20 (2024 |Indigenous Judge), the
restorative actions planned for the spiritual healing of the Territory includes the strengthen
of the traditional medicine. This strengthen was made through the construction of the “Casa
de la Sabiduria” -Wisdom House- and specifically, a stone road to access to that place (P20,
2024 | Indigenous Judge).

Even though it sounds simple, implementing this project required rebuilding the trust
and social fabric between the Awd People and perpetrators. It was achieved through the
understanding of a common goal and made step by step, in words of P20 (2024 | Indigenous
Judge) “it started with basic elements such as cooking for everyone so they we can all eat
together, it does not seems to be essential, but anyone can poison the other” (authors’ trans-
lation).

The restorative component in this example is related to two elements. The first one
is the perpetrators understanding of the harms they caused to the families, to the social fabric,
to the Territory (P20, 2024 | Indigenous Judge) and their participation in the healing actions,
and the second one is the participation of the indigenous authorities in the decision making
and implementation activities (P20, 2024 |Indigenous Judge). For P20 (2024 |Indigenous
Judge), these acts “allowed us to have elements to talk about truly restorative justice, to rec-
oncile us” (authors’ translation)

These examples show how the recognition of the Territory as a victim and the re-
storative paradigm build bridges for the coexistence and validation of multiple ontological
realities. In the same way, they show the integration of different actors, including perpetra-
tors, into a reconciliation process. This is observable through the acts that (1) recognize the
autonomy and decision making of the Indigenous Peoples within their Territories, (2)
through institutional adjustments uses mechanisms of the modern world to legitimize the
recognition of a river as a victim, (3) recognizes harms on Territories that go beyond the
tangible damages of the western world, (4) participates in the harmonization and healing of
the Territory according to the cosmovision and ethnic traditions, (5) favors and allows the
participation of the Indigenous Peoples as active actors within the process, (6) delivers an
agency and interlocution to a Territory in front of a modern state, and (7) favors the recon-
ciliation process between perpetrators and victims.

This chapter has determined that the recognition of the Territory as victim is restorative
when it is part of a process. This is, the restorative effect lies in what is done with the recog-
nition, not in the recognition itself. That is why the act of recognition in the river acquires
more relevance than the legal instruments described in section 1.2.4.1 through which the
Territory was recognized as victim.

It is also evident that in the restorative process, participation is a key factor, both for
victims and perpetrators and, in the case of the Territory as victim, the Territory itself,

23 Armonizando can be translate as harmonizing. This example is placed in the framework of accredi-
tation A described in the 1.2.4.1 section related to the recognition of the Katsa Su Territory as victim
of the conflict.

24 The Macro-case 02 is one of the cases that have a Territorial approach in the JEP. It is related to
the situation of Tumaco, Ricaurte, and Barbacoas in the south of the country. It is not related only
to Indigenous Peoples, nevertheless, the recognition of the Ka#sa S# Tertitory is part of it.
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through its own agency. The recognition of the Territory cannot be restorative if it ignores
the particularities of each Territory.

In sum, Figure 4, represents the analysis made and components identified of the restor-
ative process during this chapter. On it, due to the characteristic of a process, the restorative
paradigm can be represented in a spiral form. Similarly, to achieved it, and considering the
examples showed on this research, it is required the horizontal participation of multiple ac-
tors, the identification and recognition of harms and their ways of healing, institutional ad-
justments that provide bridges between different ontologies, and the recognition of the au-
tonomy, agency and Territories of the Indigenous Peoples.

Figure 4.
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Finally, although important advances in the restorative paradigm have been witnessed,
it is important to mention that the recognition of the Territory as victim is still very recent.
In that context, given that the restorative paradigm is a process, the healing and restoration
of the Territory still faces multiple limitations. For example, some of them include determin-
ing the mechanisms by which the representation of the Cauca River will be assigned and
validated, or the ways in which the restorative actions on the Territory will effectively gener-
ate healing impacts in all its components.
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5. Analysis and Discussion

In this chapter I will discuss how the recognition of the Territory as victim of the conflict
has been changing the relation of the Indigenous Peoples with the Colombian State and some
institutional particularities related to the recognition.

The 2016 Peace Agreement created a new institutional framework that allowed the
recognition of the Territory as victim of the armed conflict by the JEP. This recognition was
a turning point in the relationship between the Indigenous Peoples with the Colombian State.
According to P5 (2024 | Indigenous leader), the recognition “improves the relationship be-
tween the State and us [Nasz People]” and “allows the recognition, the validation, the pro-
tection of the Indigenous Peoples rights (...) the guarantee of the collective and individual
rights in the Territory” (Author’s translation). Added to it, P4 (2024 |Indigenous leader)
claimed that through recognition “the State respects and accepts that there are certain par-
ticularities, dynamics, and needs that must be heard, [and] made visible, but from cultural
identities” (Authors translation). Thus, the Transitional Justice, specifically the JEP, has
transformed the relationship between Indigenous Peoples and the State.

Up to this point, it was shown that through the recognition of the Territory as victim
the Colombian State recognize Indigenous Peoples’ understanding of the world. With it,
political ontology makes visible and validates the multiple harms and healings over the Ter-
ritory as well as its agency, understanding it as living being. In the same way, since this recog-
nition is given thanks to the JEP, TR] becomes a mediator of the ontological conflict and
generates commitments for the State, as well as for the perpetrators and the victims to the
reparation and healing of the Territory. Likewise, this recognition is the result of the indige-
nous struggle and participation, gives continuity to their contributions and favors the Indig-
enous Peoples decision-making inside their territories strengthening their autonomy. How-
ever, despite the progress, these changes may pertain exclusively to the post-agreement
institutional sphere.

Through the JEP, is clear that the participation of victims and the implementation of
ethnic and Territorial approaches set the stage for the recognition of the Territory as victim
of the conflict. Those elements incorporated institutional tools developed in the Jurisdiction
listed in section 1.2.4.1 of this research. Nevertheless, those elements seem to be a specific
feature of JEP, on this P17 (2024 | Indigenous public official) mentions that “unlike the gen-
eral victims’ public policy (...) in JEP, the participation of the Indigenous Peoples does be-
come important. There are specific methodologies for ethnic peoples, there are specific cases
for ethnic peoples such as case 97 (author’s translation). This means that even in the field of
the organizations that works with the victims of the conflict (including URT and Victims
Unit as were referenced in section 1.2.3), there are several limitations to recognize and im-
plement Indigenous Peoples rights. In connection with this, P17 (2024 | Indigenous public
official) said that “institutional adaptation is a debt, (...) organizations have historically been
designed to serve the general population. All of them make the effort to talk [with the Indig-
enous Peoples], some more than others, but it is always missing the place of the ethnic rights”
(author’s translation).

Added to the institutional limitations, for P14 (2024 | Indigenous public official), who
is representative of the Victims’ Unit, the absence of institutional adaptation and instruments
in this organization implies that administrative decisions “lacks of ethnic approach”. In the
same way, for URT, P16 (2024 | Indigenous public official) informed that “(...) when I ar-
rived at this institution I hit a wall, (...) one thing was what I thought I could do here and
another is what I can do, the little I can do, because it is a structure already organized, with
procedures, with methods, with protocols that, in some way, what they have done is delay
times and the victims do not access to their fundamental right to the Territory” (author’s
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translation). On this, P10 (2024 | Indigenous leader) expressed that “the majority [of victims]
do not benefit, (...) the victim's reparation is not concrete.”

Thus, TR] through the victim’s participation, the integration of multiple actors, and
the institutional tools developed by the JEP are steps in direction to guarantee of Indigenous
Peoples rights, specially within the sphere of transitional justice sphere and as part of the
restorative process. However, the limitation of the rest of the State organization on institu-
tional adjustments are also limitations to the autonomy and rights of the Indigenous Peoples
and reveal the ontological gap that still exist, not only in Colombia but on an international
scale.

Similarly, considering the above, the recognition of the Territory is the gateway to many
challenges. The lawful framework made by the JEP, where Territory and nature have agency,
is considered one of the “most radical environmental rights” (Lyons, 2023, p. 65) and has
the potential to change several dynamics of nature care and protection. Nevertheless, P12
(2024 | Indigenous leader) claimed that “there is big progress in the lawful recognition, but in
the implementation is where most of the challenges have been in Colombia” and mentioned
that “there has been regulatory development (...) but with low levels of compliance”. On this,
Garcia and Hinestroza (2020) argued that for the Atrato River in Colombia, despite its recog-
nition as a subject of rights, judicial decisions have not been able to guarantee the care of the
river. This innovative approach to Territory and environmental protection might be relevant
in the world given the current climate crisis that requires multiple actions to care for nature,
however, implementation turns to be a key element for it. So far, regarding implementation,
TR] is showing articulation mechanism and integration of different actors that can be used
as examples to improve implementation limitations (section 4.2.1). In the same way, during
the interviews, some solutions and particularities were also mentioned, related to the issued
around implementation associated to three elements, (1) institutional transformations, (2)
articulation mechanism, and (3) strengthening autonomy.

About institutional transformations, P12 (2024 | Indigenous leader) mentioned that
“we used to believe that the problem to have progress in Territorial matters was the lack of
budget, but these two years have been a historical to the national indigenous movement, with
a big budget, five times bigger (...) and the State was not able to spend that budget, to ade-
quate its internal instruments to speed up the procedures [to use the budget]”. However, at
the same time this scenario is changing through Restorative Transitional Justice. Recently,
the URT and the Victims’ Unit implemented some institutional adjustments. According to
P15, due to the recognition of the Territory as Victim of the conflict, the Victims’ Unit started
to work with some subjects of collective reparation in the harm characterization of their
Territories. Similarly, the URT has been modifying some process and procedures, in words
of P16 (2024 | Indigenous public official) “if the organization does not change itself according
to the dynamics of the [ethnic] peoples in the Territories, the organization will not be able to
respond to the responsibility that it has” (author’s translation).

About the articulation mechanisms, P17 (2024 | Indigenous public official) stablished
that “besides there are entities that make efforts, according to their missionally, as long as
there is no institutional coordination, the effect or the impact over the Territories and the
communities is going to be very incipient” (author’s translation). About this, the participants
agree that the current planning tools of the Colombian State, do not create enough synergies
to guarantee the rights of the Indigenous Peoples. As a result, it is possible to claim that if
there are no institutional adjustments in all organizations in the State, the improvements that
came with the recognition of the Territory as a victim of the conflict, will have a limited
impact, visible in the transitional justice sphere, but without creating deep impacts in the
Colombian society.

31



Finally, P12 (2024 | Indigenous leader) claimed that Colombia is still a very “central-
ized country, and the decisions sometimes are made in the central level (...) for which the
Territorial autonomies many times do not link with this development”. From this perspec-
tive, the obstacles to link the Indigenous Peoples to the decision-making process in Colom-
bia, is a huge limitation to exercise their autonomy. Thus, the regulation of the ETIS would
be a fundamental step to strength the autonomy of the Indigenous Peoples.

Moreover, another relevant element in terms of the autonomy of the Indigenous
Peoples is the representativeness they hold in the decision-making process. An example of
this representativeness is the incorporation of indigenous with decision-making capacity in
the JEP, URT, and Victims Unit. This representativeness favored the understanding of the
indigenous worldviews and was a relevant factor in the recognition of the Territory as victim
of the conflict and the institutional transformations that are witness today in the URT and
Victims Unit that have been promoted precisely through the indigenous leaderships that exist
in these organizations.

In sum, the application of restorative actions over the Territory still have several
implementation problems. On this context, the recognition of the Territory as victim of the
armed conflict turns to be not enough by itself, but is a window opportunity, as part of a
long process, to advance to the guarantee of the Indigenous Peoples rights.
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6. Conclusions and Reflections

The 2016 Peace Agreement signed in Colombia created the Transitional Justice scheme and
included the centrality of the victims as one of its main principles. This new institutional
framework is modifying the political relationship between the Indigenous Peoples and the
National State through the recognition of the Territory as victim of the conflict that has been
led by the Special Peace Jurisdiction — JEP.

This recognition makes visible the coexistence of multiple realities and validates the
indigenous worldview in front of the State. It also allows us to understand the Territory as a
living entity that keeps the material, cultural and spiritual value of the Indigenous People and
is part of their individual and collective identity.

In the same way, the recognition of the Territory as a victim of the armed conflict as
well as the application of Restorative Justice through it, strengthens the autonomy of the
Indigenous Peoples and builds bridges between their worldviews and the Western under-
standing of land and nature. Similarly, makes visible the damage to ethnic Territories, both
in their collective and individual functions and link different actors in an associative way to
restore or heal that damage through actions that includes not only liberal ideas about the care
of nature, the guarantee of human rights and the application of public policies, but also those
notions related to the spirituality of the Indigenous Peoples.

However, the recognition of the Territory as a victim of the armed conflict may not
have a major impact on access to Indigenous Peoples rights if its implementation does not
exceed the limits of the Transitional Justice framework of the 2016 Peace Agreement. Simi-
larly, up to this point, it is still too early to assess the impacts and transformations that arise
from this recognition.

Finally, for further investigations many questions arise from this recognition. What will
happen with the mining and oil operations that already exist in these places? How will the
State now reconcile economic interests and indigenous rights? Will economic interests con-
tinue to prevail? What could be the influence of the recognition of the Territory as a victim
on climate change policy? Can the recognition of the Territory as a victim change the extrac-
tivist vision of land and nature? How can be ensure that the agency given to the Territories
does not turn into inter-ethnic disputes? Given its agency, how will the Territory participate
in the judicial process? will the institutional transformations of transitional justice be able to
impact the general institutional structure of the Colombian State? Despite all of this ques-
tions, there is no doubt that the recognition of the Territory as victim is a game changer for
the State, the Indigenous People, and the relation of the modern world with the mother
earth.
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8. Appendices

Appendix A

Questions

Indigenous
Peoples

JEP
Reps.

Public
Organizations
Reps.

Social
Organizations

What is Territory?

X

X

What damages have sufferd the Tetritory as a result of the armed
conflict?

How these damages affected Indigenous Peoples?

X

X

What does the recognition of Territory as a victim mean for indigenous
peoples?

Is it restorative? Why? What is restorative about the recognition?

How does this recognition modify the relationship between Indigenous
Peoples and the State?

What implications does this recognition have for the ancestral territories
of indigenous peoples?

How can the Territory be restored?

What is the role of restorative justice in the Territory restoration
process?

How this recognition and the restorative justice actions are articulated
with the planning tools that impacts your Territories? (e.g. PIRC, return
and relocation plans, restitution plans, life plans, Territorial
Development Plans)

How the recognition of the Territory as a victim has modified the way

in your organization implements its public policy?

How the recognition of the Territory as victim is linked to the planning
instruments of the Colombian State? (e.g. PIRC, return and relocation
plans, restitution plans, life plans, Territorial Development Plans)

What have been the challenges, obstacles and difficulties of this
articulation and implementation?

Does the organization has a public policy aimed at fulfilling the right to
Territory as a fundamental right of ethnic peoples?

If there is, how has it been implemented in the indigenous peoples of
Cauca?

What channels have been made available for participation and dialogue
regarding the implementation of restorative measures in relation to the
recognition of the territory as a victim of the armed conflict?

How has participation been in the implementation of restorative
measures in relation to the recognition of the territory as a victim of the
armed conflict?

What is the role of this organization in the processes of restoration to
the Territory?

What is the motivation to recognize indigenous peoples Territories as
victims of the armed conflict?

What have been the challenges, obstacles and difficulties in the
recognition of the Territory as a victim of the armed conflict?

What have been the participation mechanisms for indigenous peoples,
specifically in Cauca, regarding the recognition of the territory as a
victim of the conflict?
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Appendix B

Category Sub-Category Definition
. Ident Worldviews and definitions
Definition and 3 -
. Damages Damages over the Territory
characteristics - - - -
Healing Healing actions over the Territory
Meaning of recognition Assessment of Territory as victim recognition.

Restorative Paradigm

Interpretations regarding the restorative nature of
recognition and its actions.

Changes with the restorative activities done.
Examples.

Determination of whether the recognition is

restorative or not.

Contextual factors of the conflict

Elements of the armed conflict that have been
mentioned during the interviews that are
considered relevant.

Restorative Actions

Participation

Activities and actions that have allowed the
participation of Indigenous Peoples.

Roles

Roles of entities, individuals and communities
regarding restorative actions.

Changes /
Modifications in

relationship

Changes WITH the
recognition

Specific implications generated by recognition

Institutional adaptation

Identify and determines the need for structural

changes in institutions.

Institutional

approach

Potentialities and difficulties

Bottlenecks and other elements that are identified
as key points to be solved.

Elements that are considered as a starting point for
structural changes required.

Autonomy

Self-government and

Related to Idigenous Peoples self-government and

Coordination / Planning

Instruments

Impacts and considerations over the planning
instruments.
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Appendix C

The ethics form was approved by the supervisor on October 21* of 2024.

ISS Research Ethics Review Form
for RP research carried out by MA students*
Aim:
This Form aims to help you identify research ethics issues which may come up in the
design and delivery of your Research Paper (RP). It builds on the session on Research Ethics

session in course 3105 and subsequent discussions with your peers and RP supervi-
sot/reader. We hope the form encourages you to reflect on the ethics issues which may arise.

The process:

The Ethics Review process consists of answering questions in the following two check-
lists: B1-Low-sensitivity and B2-High-sensitivity. Depending on the answer to these ques-
tions you might need to fill section C-Statement of Research Ethics too.

The background document “ISS Research Ethics Guidelines for MA Students” provides
advice and detailed information on how to complete this form.

Step 1 - Fill checklists B1 and B2
Step 2 - After answering checklists B1 and B2, the process proceeds as follows:

e If you answer ‘yes’ to one or more low-sensitivity questions (checklist B1): please
discuss the issues raised with your supervisor and include an overview of the risks, and ac-
tions you can take to mitigate them, in the final design of your RP. You can refer to the ISS
Research Ethics Guidelines for MA Students for help with this.

e If you answer ‘yes’ to one or more high-sensitivity questions (checklist B2), please
complete section ‘C’ of the form below describing the risks you have identified and how you
plan to mitigate against them. Discuss the material with your supervisor, in most cases the
supervisor will provide approval for you to go ahead with your research and attach this form
to the RP design when you upload it in canvas. If, after consultation with your supervisor, it
is felt that additional reflection is needed, please submit this form (sections B1, B2, and C)
to the Research Ethics Committee (REC) for review as follows:

When submitting your form to the REC, please send the following to researcheth-
ics@iss.nl:

1) the completed checklists B1 and B2 (or equivalent if dealing with an external ethics
requirement)

2) the completed form C ‘Statement of Research Ethics’

3) a copy of the RP design

4) any accompanying documentation, for example, consent forms, Data Management
Plans (DMP), ethics clearances from other institutions.
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Your application will be reviewed by a reviewer who is not part of your supervisory
team. The REC aims to respond to ethics approval requests within a period of 15 working
days.

Step 3 - Integrating the Ethics Review process into the RP:

* This Ethics Review Form needs to be added as an annex in your final RP Design
document to be uploaded in the Canvas page for course 3105.

Project details, Checklists, and Approval Status

A) Project/Proposal details

1. Project/Proposal Title
TERRITORY AS VICTIM OF THE ARMED CONFLICT:
COLOMBIAN CASE

2. Name of MA student (applicant) |Diego Alejandro Ternera Aya

3. Email address of MA student 612293dt@eur.nl

4. Name of Supervisor Murat Arsel

5. Email address of Supervisor arsel@iss.nl

6. Country/countries where re- Colombia

searchwill take place
7. Short description of the proposed research and the context in which it is carried out:

This investigation will be placed in the current peacebuilding Colombian context. With the most recent
peace agreement signed between the Colombian government and the FARC guerrilla, the ethnic approach
has becomemore relevant and recently some indigenous territories have been recognized as victims of the
armed conflict.

Taking in count those recognitions I am wondering what elements of the current Transitional Justice scheme
pavethe way for epistemic justice for ethnic communities in Colombia. Similarly, another objectives are:

- Understand what was the harm suffered by the territory under the worldview of the indigenous communities.
- Identify what is the role of this new understanding of “Territory” in the Colombian public policy scheme.

- Understand what is the role of memory in the indigenous reparation process.

B) Research checklist

Jollowing checklist acts as a guide to help you think through what areas of research ethics you may need to
address. For explanations and guidance please refer to the background document 1SS Research Ethics
Guidelines for MA students’. Please complete both sections (B1 and B2)
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Please tick the appropriate box | YES | NO
B1: LOW-SENSITIVITY
1. Does the research involve the collection and or processing of (primary or sec-
ondary)personal data (including personal data in the public domain)? J

needs to besought?

2. Does the research involve participants from whom voluntary informed consent ¢

3. Will financial or material incentives (other than reasonable expenses and com-
pensation fortime) be offered to participants?

4. Will the research require the co-operation of a gatekeeper for access to

tor for a private Facebookgroup, manager of an institutions, govern-
ment official)?

the groups, communities or individuals to be recruited (e.g., administra- J

5. Does the research include benefit-sharing measures for research which takes
place withpeople who could be considered vulnerable? — please revise the
background document (Guidelines) for more information.

v

If you have ticked ‘yes’ to any of the above boxes (1-5), please discuss with your
supervisor and includemore information in your RP design describing the issue raised

and how you propose to deal with it during your research.

B2: HIGH SENSITIVITY

YES NO

6. Does the research involve the collection or processing of sensitive (primary or second-
ary) personal data? (e.g. regarding racial or ethnic origin, political opinions, religious
or philosophical beliefs, trade union membership, biometric data, data related to
health or aperson’s sex life or sexual orientation)

v

7. Does the research involve participants for whom voluntary and informed consent may
require special attention or who can be considered ‘vulnerable’® (e.g., children (under
18),people with learning disabilities, undocumented migrants, patients, prisoners)?

8. Will it be necessary for participants to take part in the research without their knowledge
and consent (covert observation of people in non-public places)?

9. Will the research be conducted in healthcare institutions, in healthcare settings, or will it
involve the recruitment or study of patients or healthcare personnel?

10. Could the research induce psychological stress or anxiety or cause harm or negative
consequences for research participants, researchers, or persons and institutions con-
nected to them?

LIS 8L

11. Could the situation in one or several of the countries where research is carried out put
theresearcher, individuals taking part in the research, or individuals connected to the
researcher, at risk? Presence of an infectious disease such as COVID-19 is considered
a risk — please provide information as outlined in the background document (Guide-
lines).

12. Does the research require ethical approval or research permission from a local institu-
tionor body?

4

If you have ticked ‘Yes’ to one of the above (5-11), please complete section ‘C’ below de-
scribing how youpropose to mitigate the risks you have identified. After discussion with your
supervisot, please submit the form to the Research Ethics Committee. In addition, if you
have ticked “Yes’ to a question on any kind of personal data, please also complete the privacy

questionnaire.
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(&) Statement of Research Ethics

Using the background document 1SS Research Ethics Guidelines for MLA students’, please address how you
are going to deal with the ethics concern identified, including prevention measure to avoid them from manifest-
ing, mitigation strategies to reduce their impact, and preparedness and contingency planning if the risks man-
ifest.

Please number each point to correspond with the relevant checklist question above. Expand this section as
needed and add any additional documentation which might not be included in your RP design, such as consent
Sforms.

[TO BE COMPLETED BY MA STUDENT AND DISCUSSED WITH THE
SUPERVISOR. IF THE SUPERVISOR FINDS ITNECESSARY TO SEEK
FURTHER REVIEW, THE STUDENT MUST SUBMIT THE FORM TO THE
RESEARCH ETHICS COMMITTEE]

For B1. I will need to record voices for the semi-structured interviews. For those I will
collect alsoinformation about ethnicity and if the person is related to specific organizations
(indigenous communities, government organizations, and others). I will have a written consent
form and establish an individual consent and I will work with anonymized information.

For B2. The consent will include relevant elements about the investigation and inform
about theway information will be treated. In case the participants do not want to sign it
(some ethnic communities do not like to sign documents), I will inform them by voice all
those features and ask for permission to tape the interviews.

For B4. It is possible that for some interviews, governmental organizations will help
me to have access to the relevant actors to interview. If this is the case, I will inform the
person the way I access the contact. Along the same line, I will not conduct interviews in
the presence of differentactors, this means, that governmental actors will be interviewed
apart from indigenous actors.

For B6. Information will be anonymized as soon as possible. In case any participant would
like toreveal his/her name/information in the investigation, the consent will be signed or taped
and the information will be stored in the university one drive related to my account.

For B11. With the 2016 peace agreement signed security in zones like Cauca improved in Co-
lombia. Nevertheless, in recent months a new wave of violence has started to grow in the region.
I have been in contact with different governmental actors who can advise, collaborate, assist
and keep me company on the field work. Also, I intended to travel only to regional capitalcities
where the violence has less presence.

D) Approval from Research Ethics Committee
*To be completed by the Research Ethics Committee only if

Approved by Research Ethics Committee: Date:

Additional comments for consideration from Research Ethics Committee:

If the REC needs more information before approving, the REC secretary will be in touch with the MA
student. If after requesting more information the REC still has concerns, the REC secretary will ask the super-
visor to discuss these with the student. In the unlikely event that there is still no resolution, the REC will refer
the application to the Institute Board.
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Appendix D
FORMATO DE CONSENTIMIENTO E INFORMACION

Territorio como victima del conflicto armado
y su relacion con Ia justicia restaurativa en Co-
lombia

Respetado participante

Yo, Diego Alejandro Ternera Aya, ciudadano colombiano y en calidad de investigador de la Universidad
Erasmus de Rotterdam, estoy realizando un estudio con el objetivo de entender las implicaciones del recono-
cimiento del Territorio como victima del conflicto armado en el contexto actual colombiano de fortalecimiento
de la justicia restaurativa. Es de aclarar que la Universidad Erasmus de Rotterdam realiza investigacion cientifica
con el objetivo de contribuir al entendimiento de fenémenos sociales de forma tal que se puedan buscar e
identificar caminos que aporten en la construccién de sociedad.

Con lo anterior, usted es invitado(a) a participar en una entrevista con el objetivo de recolectar informa-
cion relevante para el citado estudio. Tenga en cuenta que su participacion es completamente voluntaria y que
algunos datos personales seran recolectados durante la misma. De igual forma, toda la informacién recolectada
en el estudio serd conservada y presentada de forma anénima y confidencial. No es obligatorio hacer referencia
a sus nombres reales o de otras personas, la firma del presente formulario es suficiente. Si tiene alguna duda
sobre el estudio, por favor preginteme. Usted podra detener su participacion en esta investigacion en cualquier
momento y, asf mismo, no esta en la obligacién de responder aquellas preguntas con las cuales no se sienta
conforme.

Por otro lado, dados los elementos metodologicos de la investigacion, es relevante tener una grabacion
de audio de la entrevista, sin datos personales, que facilite el analisis de la informaciéon. No obstante, si en algun
momento de la entrevista usted considera que la grabacién no debe realizarse, no dude en informarlo y se
procederd a tomar notas a mano. Reitero que la informacién compartida serd tratada de forma segura y confi-
dencial, a esta solo tendran acceso los investigadores envueltos en el estudio y serd almacenada por 10 afios.

Finalmente, tenga en cuenta que esta investigacién cuenta con el respaldo, revisién y aprobacion de un
comité de Revision interno de la mencionada Universidad, el cual garantiza la seguridad de aquellas personas

que hacen parte del estudio. Si tiene dudas o comentarios sobre la privacidad de la informacion,
puede comunicarse a la oficina de proteccién de datos en el correo fg@eur.nl o visitar la
pagina www.autoriteitpersoonsgegevens.nl. Asi mismo, Silo desea, puede comunicarse al nimero
+31 614257512 o enviar un cortreo a 612293dt@eur.nl para solicitar copia de los resultados
de la presente investigacion o cualquier otra duda que tenga.

INVESTIGADOR

DIEGO ALEJANDRO TERNERA AYA
CC 1015420762

PARTICIPANTE

Firma:

Autorizaciéon de la grabacion: Si _ No __
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